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The Strwucture and Layout of the Thesis.

- The format of the thesis follows the way it was conceived. Con-
ventional chapier numbering has not been adopted as this would
suggest a dogical sequence which, quite delibenatedy, has no
been adopted.

7ﬁ4tead, thene arne no fewen than three introducitions : The
Lirnst genenal, the second "theonetical o explain the intel-
dectual context and the third "empirical' Zo provide historical
background to the developments narrated. The mone convenitional
chaptens are divided into two parts rneflecting majon themes
and not chronodogy. There is one conclusion, not ddustrated
as a chapiter as it attempts to pull all these strands fogethen.
7 hope that the structune enlightens aaﬁu than confuses. A

readen who Zends Zoward the latten showld consulit the table of

contents.







GENERAL
INTRODUCTION

This thesis does not claim to be a complete penal history of the colony
of Natal. Rather it investigates selected themes which characterized

Natal's penal system during the period 1842 to 1910. It attempts thus
to reveal both the similarity of that system to the penal systems of the

advanced capitalist states as well as its essentially unique character.

The continuities between penal practice in Natal and elsewhere in the
capitalist world do not seem difficult to explain; Natal was after all a

colonial possession of the world's oldest and most advanced capitalist

.+ state. With the annexation of Natal to the British Empire in 1842, and

the introduction of the British administration in 1845, the colony became
part of a single expanding world capitalist economy. The legal and
administrative institutions which were set up to govern and regulate this
new market in the interests of the Empire, were :modelied upon

- British institutions. These institutions had developed with, and formed

an integral part of the system of industrial capitalism. The officials and
administrators sent out from "home" to operate these new institutions

were likewise ideological products of the most industrialised and developed
capitalist country in the world. Thus the penal system imported into Natal
in the middle of the nineteenth century, and all the ideological baggage
which came with that system, had its roots in the metropolitan country,
where the punishment of imprisonment had arisen with the development of
capitalism, and was linked thereto. Any study of the penal

system of Natal thus cannot ignore the origins of imprisonment as a form
of punishment, and the reasons for its development along with the rise

of capitalism in Europe. It would be a mistake, however, simply to point
to the similarity of the prisons of Natal to prisons in the mother country.
While Natal's economy was certainly integrated, as a peripheral sector, with
a single world capitalist economy, it could certainly not be described as

capitalist in nature .

The prison in Europe had emerged as a response to large scale industrial-
isation and the rapid expansion of capitalist relations of production. Until
the last decades of the nineteenth century, Natal had no industries worth
speaking of. In addition the white colonists were confronted by a large



indigenous population, which fiercely and successfully resisted being
drawn into wage labour for the white man, which in effect meant
subjection to capitalist relations of production. Natal's penal system
must thus be seen in the context of the colonial situation. To a

large extent the role of the prison in Natal and the ideologies of
punishment which developed in the colony over the years, were a
response to specific local conditions. It is this fact  that makes the
penal system of Natal unique. This thesis is thus concerned with

both continuity and originality; the articulation of the pénal theories
and assumptions of an industrialised metropolitan political economy, with

a rural colonial political economy.



THEORETICAL INTRODUCTION

It is a central proposition of this thesis that an understanding of the
penal system of colonial Natal must first and foremost be based upon a
sound grasp of the political economy of the colony. The political
ecohomy of Natal will be outlined under Section A of this Theoretical
Introduction, and the implications for penal ideology in the colony
discussed. Penal theories which have been formulated with other more
advanced capital’st political economies in mind, will then be examined
in the light of the pecu]iafities of the colonial situation, under

Section B.

-~ SECTION ‘A :« THE POLITICAL ECONOMY OF NATAL AND IMPLICATIONS
FOR PENAL IDEQLOGY

When Natal was annexed by the British in 1842, the new colony did not
hold out the prospect of immediate economic advantage for Britain. It
was the activities of the rebellious trekkers in Natal and their open
defiance of British sovereignty that led to the annexation1. The reasons
for the annexation were thus negative rather than positive, and it could
. not be said that Natal was a welcome addition to the British Empire.
This is an important fact to note since it meant that the lmperi.al
Government was determined to administer its new colony with the minimum
of expenditure. This left the colonial state weak and unable agressive-
ly to impose capitalist relations of production on the region. The large
African population of Natal. consisted mainly of peasant producers engaged
in thé homestead system of productionz. The efficiency of this mode of
production meant that it was well able to produce sufficient surplus to
offset expenditure in the new colony. It thus made sound financial sense
to the Imperial government to retain the system of peasant production,
instead of attempting to destroy the existing relations of production and

"replace them with capitalist relations>. oo .-

1. See E H Brookes and C De B Webb A Histcry ¢4 Natal (1965) pp 29-41
and D Welsh The Rocts ¢4 Segregaticn - Native Pelicy 4n Colendal
Natal 1845-1910 (1971) pp7-9.

2. See S Marks and R Rathbone (eds) Industrialisaticn and Sccial Change
4 Scuth Adndica (1982) on168-169; and S Marks and A Atmore Eccromy
and Society in Pre Indusiwlal Scuth Adxnica (1980) pp113-114. See also
Appendix 1 p199.

3. See H Slater "The Natal Land and Colonisation Company 1860-1948"
(University of London - Institute of Commonwealth Studies Seminar Paper)
{Collected Seminar Pamercs on the Societies of Southern Africa in the 19th



This latter course would have been prohibitively expensive, and would

have necessitated the destruction of the entire African social structure,>
to which the homestead system of production was linked indissolubly ]

Thus the British Government approved the Shepstonian system of "Native
Administration" with its several "Reserves", which allowed African

social structures to be consolidated 2. The view that peasant production
should be allowed to continue also came to be adopted by several

powerful fractions of capital. On accéunt of various cﬁrcumsténces,

which need not detain us here, huge tracts of Natal lend had fallen

into the hands of absentee speculators 3, who decided that the

easiest way to make a profit was to allow African subsistance farmers
engaged in homestead production, to utilise their land in return

for rent. This practice was commonly known as "Kafir Farming" 4.
Besides the rentiers, the merchants-too.were -opposed to the des-
truction of the homestead system of production, since this would
adversely have affected trade.

Thus, the desire of the Imperial Government to keep expenditure to a
minimum and the interests of several powerful fractions of capital,
meant that for fhe greater part of the nineteenth century, a
relatively independert class of African peasant producer was able to
continue in existence. They resisted all attempts to subordinate
them to capitalist relations of production, in the form of wage
labour for the white man. _

It is for this reason that the economy of Natal during the colonial

period has been described as :

" an articulation of modes of production based upon
different and sometimes contradictory forms of socio-
labour organisation along a capitalist - pre capitalist

continuum "
1. See S Marks and A Atmore Ecciemy and Scc&ezy in Pre-Industrxal
.,\_sJ.’\,;L Am,u‘a ( 980) p154
2. See D Welsh The Reets of Segregaticn - Native Policy 4in Celendal
. Natal 1845-1910 (1971) pp7-30. _
3. See E H Brookes and C De B Webb A Histony of Natal (1965) pp .50-51
y. See S Marks and A Atmore Eccnomy and Sccdety Ln Pre-Industriak

Scuth A{<dca (1980) pp162-163.



While the policy outlined above might have been in the interests of the
Imperial Covernment, and of merchant and rentier capital, it was

certainly not in the interests of the local white capitalist farmers, who
were unable to obtain African labour at a price that suited them. Over
the years the colonial farmers waged a bitter and persistant struggle to
reduce the options available to the black peasant farmer, and thus force
him into wage labour for the white man’. The conflict within white
capital as to the form the exploitation of the African population should
take, was clearly irreconcilable. A decisive outcome to this coriflict was
delayed, however, by the importation of Indian indentured labourers,
which eased the labour shortages experienced by the white colonial
farmersz. Confronted by the strength of the Natal African peasantry,
capital was thus forced to delay subjecting the African population to
capitalist relations of production, and had to turn outward to obtain the
necessary labour. The importation of indian labour did not eliminate the
labour shortages experienced by the colonial farmers however and they
continued to call for state action to secure a coerced African labour force.
Particularly strident were the stock farmers of the Natal intericr since

it was only the coastal sugar farmers who were fortunate enough to be
allocated Indian indentured labour. The stock farmers relied almost
entirely on African labour and, according to Shula Marks, "regarded

the failure of Africans to work for them virtually as a criminal offence"3,
and were inclined "to be far more radical in their views than the officials,
planters, or townsmen"u. In calling for the construction of a labour
repressive system, the farmers of Natal had much in common with the
dohinant_ landowners in other racial orders. As Stanley Greenberg notes,
commercial farmers in a racial order were particularly likely to adopt

what he calls the "German route" to capitalist agriculture i.e. the
plundering of the peasantry by means of labour repressive machinery,
rather than the elimination of the peasantry followed by the creation of

a class of free wace workers.

Stanley Greenberg argued that commercial farmers in a racial order were par-
ticularly likely to adopt what he cailed the "German route" to capitalist
agriculture i.e. the plundering of the peasantry by means of labour repressive
machinery, rather than the elimination of the peasantry followed by the crea-

tion of a class of free wage workers.

1 1bid pp 158-160.
2 Ibid p 149, ~
3 S Marks Refuctant Rebebflicn - The 1606-§ Disturbances in Natafl

(1970) p17.



Greenberg also argued that race plays an important part in this "plun-

dering of the peasantry”

" Dominant landowners ___ make the -transition to capitalist
agriculture by underlining the role of race in the society
and labour market. For landowners, the race lines are
so intimately associated with their access to the state and
their contro! over rural labourers as to be indistinguishable

from them ___

Curing an extended transition to capitalist agriculture,
dominant landowners would remzin a distinctive and powerful
remnant of the precapitalist period, insisting on the elaborated
state role inlthe labour market and insisting on the racial
order itself" .

In peripheral economies which adopted the "German route" to capitalist
agriculture, racial domination could thus be intimately connected to a
system of labour coercion anc exploitation. This point is a very useful
one in understanding the racial prejudices, which were so much part of
"the ideological make-up of the white settlers in colonial Natal. The A
colonial state was too weak to destroy the strong and prosperous African
peasantry, and create in its place a class of free wage labourers. The
white settlers were thus forced to look to a coercive labour system based
upon racial lines, rather than to the creation of a class of free wage
labourers subject only to the control of market forces. The coercive
nature of social relations between whites and blacks in Natal, obviously
exercised a profound effect upon ideologies of punishment in the colony.
British society was based upon formal equality, and its penal system was
designed to convince each individual .offender of his guilt, and induce . -
him tc reform himselfz. The social system of colonial Natal, however, |
was based upon white domination, and could thus be expécted to

emphasize white sovereignty, and the firm punishment of black offenders
against white authority. A strident racist ideology was deeply entrenched
in the collective psyche of white colonial Natal3. It was not only direct
economic circumstances (i.e. frustration at the shortage éf labour amidst

a large African population, and the desire to create a racially based

1 S Creenberg Race ana State «n Capitafist Development (1980) p59.
See Theoretical Introduction Section B : The Punishment of

: Imprisonment - With Particular Reference to the Colonial Situation pp11-24.
3 See S Marks Refuctant Rebelfion - The 1906-1908 Distrubances an

Nataf (1970) pp3-26.



coercive labour system) which resulted in the rampant racism of Natal's
white colonists. Colonialism and imperialist exploitation were justified
and rationalised by racist ideology. For example Herbert Spencer's
doctrine of Social Darwinism supposedly provided a "scientific" basis
for the view that the Anglo-Saxon civilization was the culmination of

the evolutionary process1. It was the philanthropic duty of the white
race to uplift the degraded coloured races who were seen as being on

a lower plane of evolution and civilization. Racist paternalism played

an important part in influencing penal theories in Natal. However, the
racist ideclogy of white Natal was not only a reflection of the confidence
of the Victorian imperialists in the "superiority of their own culture over
"2 The brand of racism exhibited by Natal's

white settlers was also strongly tinged with an almost paranoid fear of

indigenous native cultures

the surrounding African population. With a large African population
internal to the colony, and the unconquered Zulu military state to the
north, the white colonists felt themselves to be the embattled repre-
sentatives of "civilization", surrounded on all sides by savage barbarians.
Respect for white authority had to be maintained at all costs, and
defiance of such authority met with immediate and severe retribution.
Obviously this element of fear in white racist ideology had profound

implications for the theories of punishment of the colony.

The penal system of Natal clearly reflected the conflict between the two
fractions of the ruling class described above. On the one hand the
Imperial Government constantly urged penalv reform to brinngatal's

penal system into line with "accepted penal practice" (i.e. that model
adopted in the industrialised capitalist states). The colonists of Natal,
on the other hand, complained bitterly in terms of their strident racist
‘ideology that imprisonment had no effecton the ignorant and idle "Kafirs";
and attacked the misguided sentimentalism of the Imperial authorities. In
the middle of this ideological conflict stood the colonial state; forced to
carry out the directions of the Imperial~-Government;, but at the same time
confronted with the reality of Natal's social, political and economic '

situation. Faced often with implacable opposition from the political

1 See J G Riekert "The Natal Master and Servant Laws" (University
of Natal-Pietermaritzburg - Thesis) (1983) p15.
2 D Welsh The Roots o4 Segregation - Native Peficy in Cclonial

Natalf 1845-1910 (1971) p27.



representatives of the colonists (for example over the proposed abolition
of whipping of servants for civil offences) the colonial state was itself
subject to the same economic pressures as the colonists (for example it
was necessary to utilise convict labour on the Durban harbour works
due to the shortage of labourz). For the sake of analysis it may be
stated in general terms that the balance of power rested initially with
the Imperial Government, which exercised ultimate authority over the
direction of penal policy. Thus during the first part of the colonial
period (roughly before the granting of responsible government status
to Natal in 1894) British influence over penal policy was particularly
significant. Part One of this thesis will deal with this period. Part
Two will deal with the latter part of the colonial period, towards the
end of the nineteenth and beginning of the twentieth centuries. It
was during this p_eriod.tha'_c-the, conflict autlined above began to be
resolved in favour of local employer capital over merchant and rentier
capital; and in favour of the interests of the colonists over those of

the Imperial authorities 3.

The changes in the politicval economy of Natal were primarily due to two factofs:
the discovery of gold on the Witwatersrand in 1886 and the granting

of respons:ble government status to Natal in 1893 The discovery of
gold affected the entire South African region, and the economy of Natal
expanded dramatically in response to the new market opportunities
which arose with the industrial development of the Witwatersfand. In
the field of agriculture the tide turned against the African peasant
producers, as commercial farming became increasingly viable, and more
and more land passed from the hands of the absentee landlords to the
growing class of white commercial farmers. In the political sphere the
‘balance also swung in favour of local interests, and the colonists took
control of the colonial state after the granting of responsivble.governme'ﬁt
in 1893.. As Natal became more independent of the mother country, the

penal system of the colony was far less influenced by English penal

1 . See Part Two Chapter 3: "Keeping the Natives in their Place" - The
Black Man, White !deology, and the Punishment of Imprisonment
pp131-146. .

2 See Part One Chapter 2: Prison Labour - B The Employment of
Convicts on Public Works in Natal pp 4%-59.

3 See S Marks and A Atmore Economy and Socdety 4in Pre- Indwsw,aﬁ

" South Africa (1980) pp163-164.
4 See C Bundy The Rise and Fall of tw, South African Peasantry

(1979) pp183-192.



.....

policy, and came increasingly to reflect ideologies and concerns that
were unique to Natal. It was in the increasingly important urban
centre of Durban that the policy of strict racial segregation was first
systematically implemented, This was to have a profound effect upon

penal thinking in the colony.

Although by the turn of the century Natal could by no means be described
as being highly industrialised, the colony's urban centres were growing

in importance. Durban in particular, as the nearest port to the rapidly
industrialising Witwatersrand, was developing into an important commercial
centre'. A higher level of class conflict within Natal's major urban

centre was the inevitable result of increased development; and the social

ve 3wl tunrest following the Anglo-Boer War of 1899-1901 served :to further increase

the level of conflict. The manner in which the ruling class responded
to the new challenges facing it were to have important repercussions for

the development of the colony's social system. M W Swanson states :

"" The Anglo-Boer War, with its aftermath of crowding, labour
shortages and unrest among all groups, intensified the
social forces that had shaped the issues in the past and
brought fo maturity Durban's great debate on the Native
question®. "

The "great debate" within Durban's ruling class essentially revolved
around the manner in which Africans could best be segregated and
controlled. The "segregationists" favoured the establishment of an
African location on the outskirts of the town, while the "repressionists"
advocated the establishment of barracks within Durban itself. This debate
was eventually to lead to the establishment of the "Durban system" of
urban segregation, which certain scholars regard as the origin of urban

apartheid in South Africa. For example, M W Swanson states

" The concepts and basic components of urban segregation
developed in the so-called "Durban System" of administgation
in Natal by the first decade of the twentieth century"

1 P La Hausse "Alcohol, the Ematsheni and Popular Struggle in Durban:
o The Origins of the Beer Hall in-South Africa, 1902-1908" (University of...

Cape Town - Centre for African Studies Seminar Paper) (4 May 1933)p3.

-2 M Swanson "'The Durban System' : Roots of Urban Apartheid in

Colonial Natal" A4{nican Studies (1976) p166.
3 Ibid p160.
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The penal system of Natal was not to remain unaffected by the general
movement towards segregation at this time, and the Prison Reform
Commission of 1905-6 recommended the establishment of a separate
prison for white criminals‘. This call for complete racial segregation
within the penal system, may be seen as being tied up with the
creation at this time of an isolated white working class in Natal. As

D Hemson states, the white working class had to be reproduced :

" as a definite stratum within the working class; dependent
politically on the radically racist white petty b?urgeoisie
and contemptuous of working class solidarity".

Thus the development of Natal's penal system at this time, cannot be
understood in isolation from thé wider social trends which were so

significant during this period.

i

1 G G 5 June 1906 GN344 : Report of Prison Reform Commission -
Para 74(9). ’ v
2 D Hemson "Class Consciousness and Migrant Workers" ( University of

"~ - Warwick ~ ‘Thesis) (1979') p?t10. - -



B. THE PUNISHMENT OF IMPRISONMENT - WITH PARTICULAR REFERENCE
TO THE COLONIAL SITUATION

" [Tlhere is clearly an inverse relation between the
"~ development of authority in the factory and in
society whereby, in the long period of gestation
of the capitalist mode of production, authority
withdraws from the wider social universe to con-
centrate and direct itself in certain1 vell defined
spaces, notably, in the factory. "

In the above words Dario Melossi describes the contradiction within
capitalist society between the freedom and equality of the public sphere,
and the oppression and inequality of the private sphere. The sphere of
circulation which "is in fact a very Eden of the innate rights of man", 2,
exists indialectictension with the sphere of production where the actual
extraction of surplus value takes place. In the public sphere all men

are equal and possessed of the same fundamental rights, such as freedom
of speeéh, contract, and association. The content of these rights proves
meaningless, however, within the confines of the capitalist factory and its
"ancillary institutions",3 such as the prison, the school, and the army.
Behind the closed doors of these institutions, the worker becomes
subordinated .to the>factory owner, the prisoner to the warder, the
scholar to the teacher etc. There are thus two contradictory but

interrelated sides to the capitalist coin. As Michel Foucault points out :

" Modern society __ has been characterised on the one
hand, by a legislation, a discourse, an organization
based on- public right, whose principle of articulation
is the social body and the delegative status of each
citizen; and, on the other hand by a closely linked grid
of disciplinary coercions whose purpose is in fact to
assure the cohesion of this same social body. "

1 D. Melossi * Jnstitutions of. social controd and ca/jua,{l/yt oégan—
Lsation of work ° in B. Fine (et al) (eds) Capitalism and the Rule
of Law (1979) p91 ' ‘

K. Marx Capital Vod 7.

2 - K Marx  Capital Vol 7. quoted in B. Fine (et) (al) (eds)
Capitalism and the Rule of Law (1979) p66. '
3 This term was coined by Dario Melossi. See B. Fine (et) (al) (eds).

Capitalism and the Rule of Law (1979) p94.

4 M. Foucault Discipline and Punish - The Binth of the Paison (1977)
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Adopting the above analysis as a starting point, it is clear that the
punishment of imprisonment should be examined from both the "public"
and the "private" perspective. The side which the prison presents

to the outside world must be investigated, as well as the hidden
aspects of the punishment of imprisonment. It must be remembered
that the various theories which will be examined do not relate -
specifically to the colonial situation, but focus rather upon the prison
within the more developed capitalist political economies. These theories
can thus not be adopted without qualification, and in each case the

colonial situation must be taken into account.

THE PUBLIC SIDE - ABOVE THE SURFACE

Punishment by deprivation of-a fixed quantum of liberty, exactly pro-
portioned to the gravity of the crime committed, is peculiar to capitalist
society. This was the view of E B Pashukanis, put forward in his

1 Pashukanis linked his theory of bourgeois

work Law and Marxism.
punishment directly to Marx's theory of commodity fetishism. In simple
terms, commodity fetishism may be described as the double abstraction
which takes place under capitalism from a qualitatively distinct object

with a use value to a commodity with an exchange value; and from
concrete labour to abstract labour. Pashukanis.' saw both the commodity
form and the form of abstract labour as being linked to the bourgeois
form of punishment. ~The concept of equivalence in punishment is

derived from the concept of equivalence inherent in the commodity form
(through the commodity form qualitatively different objects become "equal"
e.g. a cow with an exchange value of x will be the equivalent of a tractor
with an exchange value of x). Punishment by deprivation of an abstract
piece of freedom is derived from the concept of abstract labour measured
in time, Pashukanis thus regarded imprisonment as being a specifically

bourgeois form of punishment since it deprives a wrongdoer of his/her

1 E B Pashukanis Law and Marxism @ A GEneral Thecray (1978)
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liberty for a fixed period which is determined according to his/her

degree of guilt.

While Pashukanis' theory clearly provides a valuable insight into why .
- punishment in capitalist society ‘takes the form of imprisonment, it

offers too simplistic a view. Roger Cotterell notes that :

" Legal theory must be theory which confronts legal
form in all its complexities, variety, ambiguities and
contradictions rather than reducing that form to the
'necessary' expression or embodiment of particular -
social relations. It must be theory which does not
ossify legal analysis through the presupposition that
the characteristice of {aw in all circumstances and

bier 2o conditions are fixed by its unchanging ‘'necessary'-.. ... = ., .- .-

' functions, pre-given by social theory. "1

Pashukanis seems to fall into the above trap with the result that his
theory is too rigid. Moreover, as Karl Korsch notes, Pashukanis is
guilty of an "over-estimation of 'circulation', which he regards ___ as

the only economic reality on which property is based today."2 Pashukanis
focuses exclusively on the sphere of circulation, the open public side of
the capitalist coin, and neglects the sphere of production, which is the |

hidden reverse side of that same coin. Peter Binns states :

" The problem with Pashukanis ___ is that he is obsessed
by the commodity form and by commodity fetishism. He
never goes beyond it in his development of the notion
of law, "

In order to achieve a more comprehensive understandiné of the "public"
aspect of the punishment of imprisonment, we may progress beyond
Pashukanis to the work of Michael Ignatieff. In his work A Just Measuxe
cf Pan 4 Ignatieff points out that an important factor in the rise to

1 R Cotterrell "Conceptualizing Law : Problems and Prospects of
Contemporary Legal Theory" Eccnemy and Scecety (Vol 10 - 1981) p359.
2 K. Korsch appendix to '
E B Pashukanis Llax and Matx<ism - A General Thechy (1978) p195.

3 P Binns "Review Article - Law and MarXanf‘ Capitat and CLass
(Vol 10 - Spring 1980} p105. C :

b M Ignatieff A Just Measute ¢4 Pain (1978)
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prominance of imprisonment, was its claim to be a form of pun'ishment
which aimed not only at retribution, but also at the reform of prisoners.
The "humanity" of imprisonment was very much part of the public image
displayed by this new form of punishment which arose along with the
development of capitalism. By means of a thorough historical analysis,
{gnatieff explains why humanity and reform were so important to the

concept of punishment by imprisonment.

With the advance of factory production the crafts wére deskilled and labour
went through a process of homogenization. The power of the capitalist

factory owner lay in the fact that workers could be easily replaced since

‘very little skill was involved in factory produé¢tion. However, this

power required a "free" and mobile labour force. Legislation binding
an employee to a single employer became outmoded. Under the new ..
system, economic forces and the "dull compulsion of economic relations”"
would be the only coercion required. Everyone would be subject tb the
power of the market which would operate to the good of all, rewarding
only those who worked diligently. Authority would thus cease to be
imposed politically and visibly from the outside and each individual
operating in his economic self interest, would exercise authority over
himself. Social order was to rest on consensus rather than coercion, .
and thus it was essential that the institutions of government and in
particular the institutions of social control attain a measure of legitimacy .

in the eyes of the people. Ignatieff states :

" The key problem for social order __ was to represent the
suffering of punishment in such a way that those who
endured it and those who watched its infliction conserved
their moral respect for those who inflicted it. The

efficiency of punishment depended on its legitimacy. "

1 K. Marx Capital Vod 7. in B. Fine (et al) (eds) Capitalism and
the Rule of Law (1579) p

2 M Ignatieff A Just Measure ¢4 Pain (1978) p72.
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Thus what was significant about the punishment meted out in the "total
institution" was what Bob Fine termed its "fetishized character."' In
other words, punishment did not appear as what it was (i.e. d'i‘rect
coercion), but instead it appeared to represent the general interest.
This was the reason why it was aimed at making the criminal realise

that he was "guilty" i.e. that he had offended against the general
interests of society.2 It was the criminal's own guilty conscience which
inflicted punishment rather than some external coercive agent. This was
in keeping with the capitalist ideal of a self regulating society based on
consensus. Once a prisoner had admitted his "guilt" (i.e. his deviation
from the abstract fetishized bourgeois norm), solitary confinement
ensured that he had time to reflect on that "guilt" and thus "reform"
himself. "Reform" entailed in essence, a commitment to the bourgeo:s

moral order :

" The reformative ideal had deep appeal for an anxious
middle class because it implied that the punisher and
the punished could be brought back together in a shared
moral universe. "

The reformative ideal was thus tied up with the bourgeois ideological
conception of a society based on consensus, in which everyone was
equal. The above argument may be extended by reference to a point
made by Michel Foucault, whose work is examined in more detail

below. Foucault noted that punishment by deprivation of liberty
seemed to be "self-evident'in bourgeois society, since it seemed to

be an egaliterian punishment which corresponded with the formal public
equality of such a society."l Liberty was possessed by both rich and

poor and its loss would mean the same to both a rich man and a poor man.

From the various theories examined above, it would seem that the punish-

.ment of imprisonment, on its open public side, as it developed with the

1 B Fine (et al) (eds) Capitatfism and the Rule o4 Law (1979) pi3.

2 - Ignatieff calls the pen'itentia'ry a "machine for the social production of
~guilt." (M Ignatieff A Just Measure cf Pain (1978) p 231.)

3 M Ignatieff A Just Measuwre of Pain (1978) p 213.

4 M Foucault Discipline and Punish - The Birnth 05 the Priscn (1977) p232
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rise of industrial capitalism, was characterised by concepts such as
fairness, equality, humanity, and reform. These concepts must be
carefully examined, however, to determine their relevance in under-
standing the form taken by imprisonment in the specifically colonial
situation. There were deep and significant differences between the
structure of society in colonial Natal, and the structures of the more
advanced capitalist political economies. The ideological foundation of
colonial society was not built around the idea of a self-regulating
consensus based social structure. As has been discussed under
section A,1 the society of colonial Natal was more openly coercive than
that of the mother country; and authority, in the form of white
domination, was far more visible in the colonial context. Punishment
of a black man was meant as a warning to all blacks that white
sovereignty and authority were to be respected. The principles of
fairness, equality, humanity, and reform, could thus not be expected
to play a prominent role in the ideological conceptions of whites, as to

the most suitable means of punishing blacks in the colony.

The attitude of the Natal colonists towards the black tribesmen seems
to have beenva mixture of paternalism and fear. The African mfnd was
seen to be similar to that of a child, and doubts were expreesed as to
whether the black man could either understand or receive benefit from
the punishment of imprisonment. Indeed it was feared that the childlike
"innocent savage" was particularly vulnerable to the corrupting
influences of the prison. Imprisonment was also seen as being far too
lenient a punishment fo have any effect upon a people possessed of
brutal and degraded natures. Only direct physical coercion, it was
argued, could keep the savage in his place. Deprivation of liberty by
means of imprisonment was seen as being an abstract and civilized form
of punishment, not entirely suitable in dealing with peoples on a lower

- plare of evoiution. Imprisonment was thus-a far more suitable means

1 Theoretical Introduction Section A : The Political Economy of
Natal and Implications for Penal Ideolegy pp3-10.
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of punishment for whites than for blacks.1

To sum up, colonial society was held together by the threat of coercion
rather than by a common belief in the equality of all its citizens. The
white colonists of Natal could thus be expected to display an ambiguous
attitude towards the punishment of blacks. On the one hand, some of
their deepest ideological perceptions were derived from the experience
of industrial Britain, a society based upon the ideal of consensus (e.g.
equality, humane punishment, reform, etc}). On the other hand, the
colonists were confronted with the realities of the colonial situation.

A racist and paternalistic ideology justified a coercive system, in which

the white man was: the-master, and .the:.black.man was kept very much. . .. ...

"in his place".

THE PRIVATE SIDE - BELOW THE SURFACE
It is not adequate to assess and judge the prison only in terms of its

open visible side, and the hidden aspects of the punishment of

imprisonment must also be investigated. In the first place, the direct
economic and political interests served by the prison and by particular

penal practices may be examined.

In examining the economic interests served by particular penal practices,
the link between the state of the free labour market and penal labour
practice must be investigated. This line of investigation is similar to
that adopted by the scholars George Rusche and Otto Kirchheimer. In
their work "Punishment and Social Structure . 2 Rusche and Kirchheimer
linked the evolution of the prison to the demands of the capitalist

labour market, and concluded that the real function of the prison was
the supply and training of labour. The more recent work of Dario
Melossi-and Massino Pavarini- "Fhe Prison and the Factony

;.3

The same sort of situation seems to have existed in the American South,
and J Thorsten Sellin states : "There was no need to point out explicitly
that the penitentiary was to house criminals from the master class.
Criminal slaves were hanged, mutilated or flogged" (J T Sellin Stavery
and the Penal System (1976) p140.

G Rusche and O Kirchheimer Punishment and Scciaf Structure (1939).

D Melossi and M Pavarini The Paison and the Factony (1981)

a!SO' IR P .f Aan e
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points to the close link between the aims and effects of the penitentiary
system and the condition of the market. These scholars conclude that
when there is an excess of labour the penitentiary becomes an
institution for destroying the workforce, and levels of subsistance
within the institution are lowered. When labour supply is restricted
however, the inmates of the penitentiary are usefully employed and
then recycled onto the free market. In the context of colonial Natal
these theories may be expected to be particularly useful. The continual
shortages of African labour so bitterly complained of by the white
farmers, also affected the colonial state, which required labour for
much needed public works. The employment of convict labour on
 public works was often the only alternative which could be adopted

by the colonial administration in times. of a critical. shortage c;f free
workers. A clear linkage can thus be expec{ed between imprisonment

in Natal and the condition of the free labour market.

Turning to the political interests served by particular penal practices in
Natal, the use of the colonial prison as an instrument for the social
control of blacks must be examined. Charles van Onselen has pointed to
the important role played by the prison in the social control of black
mine.workers on the Witwatersrand at the turn of the century. Van
Onselen sees the mine compounds, the courts, and the prisons as being
"supporting institutions" of a web of legislation designed to control
black mine labour. These institutions worked together to form an

effective system of control. Van Onselen describes the situation as

follows

" [Economic forces] prised black South Africans off their
land, separated them from their families, reduced them
to the status of workers, and then ruthlessly re-
allocated them to the towns. There, on the bureau-
cratic leash of the pass laws, they were soon exposed

CoEemeeo o to"two' scciologically simiiar institutions which served~ -0

the rapidly industrialising economic system particularly '

well - the prisons and the mine compounds. "1

1 C Van Onselen Studies in the Social and Economic Histeny o4
: the Witwaternsrand 1886-1914-7 New Nineveh (1982) p171.
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It will be suggested that

while Natal's Togt barracks, for example, might not initially have
proved as effective a means of social controi as the mine compounds

of the Witwatersrand, the prisons of Natal could certainly claim to be
"supporting institutions" of legislation designed to control black labour.
An important theme running through the penal history of Natal
(particularly visible at the time of the Prison Reform Commission of
1905-1906) was that of overcrowding in Natals' gaols, as a result of
the large number of committals for petty offences against social

control legislation. . Again and again it was pointed out that such
offences were not strictly criminal in nature. Imprisonment served
"merely to expose the offender to hardened criminal elements, while
contributing to the constant problem of overcrowding. Indeed, excessive
overcrowding due to the imprisonment of large numbers of offenders
against the pass laws and other social control legislation, remains a

feature of the South African penal system to this day.

The above analysis of the political and economic interests served by
particular penal practices, clearly provides valuable theoretical insights
into the punishment of imprisonment. However, the legal system in’
general and the penal system in particular, should not be seen as a
ruling class conspiracy, designed specifically as a means of class
oppression. Such an approach would be over simplistic, and is
typified by the work of Richard Quinney. In his work "Critique of
Legal Order" he states :

" [Tlhe legal system is an apparatus created to secure
the interests of the dominant class. "!

Jeffrey Reiman adopts a similar épproach to an analysis of the role of
prisons in capitalist society. He sees the "real" function of the prison
as being to maintain crime rather than reduce it, with the object of
keeping the threat of crime alive in the p!u“BIic imégination, so as to

disguise the exploitative practices of the upper class.2 Clearly

1 R Quinney Crnitique of Legal Onder (1974) p52. |
2 J H Reiman The Rich get Richer and the Pcon.get Prison (1977)
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imprisonment can not be adequately understood in such simple and
uncontradictory terms. While the overall effect of this form of punishment
“might have favoured the interests of the dominant class, the prison

was not simply an instrument of ruling class oppression.

In his classic work "Discipline and Punish"1 Michel Foucault looked

beyond the direct economic and political interests served by particular
penal practices. He contended that the punishment of imprisonment was
just one example of the operation of a particular form of power which

arose with the development of large scale productive industry. This

new form of power was the power of discipline. Disciplinary power

was different to anything that had come. before it, and was essential. . ... .
in training an inexperienced work force to fit into the industrial
production process. Foucault illustrated the distinctive nature of this

new form of power as follows :

" The classical age discovered the body as an object
and target of power, the body that is manipulated,
shaped, trained, which obeys, responds, becomes
skilful and increases its forces. "2

Disciplinary power focussed not on behaviour or attitude in general, but
very particularly and with great attention to detail on the individual body
and its movements. It was concerned with the way an act was performed
rather than merely with the result of an act. It was designed not only
to achieve obedience, but also to regulate in what manner, how fast,

and how efficiently a task was performed. A good example of disciplinary
power would be a drill instructor calling his squad to attention. He is
concerned not only with obedience, but also with the positioning of every
part of each man's body; the distance between the men; whether they
are standing in straight .rows; whether they are all dressed in the

- prescribed manner; -whether ‘they move in unison, and-sc on. it is: -~ - -- -

1 M Foucault Discipline and Punish - The Binth of the Priscn (1977).
2 Ibid p136.
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this minute attention to detail that characterises discipline and this

is why Foucault called it a "micro physics of power".1 Its object was
to produce trained and "docile" bodies which would respond by habit
in the required manner. Discipline was thus unique, since it increased
the body's forces, making it economically more useful, while at the
same time causing the body to become more obedient, and thus
politically less dangerous. The need for discipline in the early
capitalist factory was obvious. The workers, recently separated

from the land, had to be trained to perform dull repetative labour,

so that they would fit in with the mechanised production process. Just
as machines required regular servicing to achieve optimum operating
performance, so strict discipline was necessary to ensure an efficien_'t'

workforce.

It is debatable whether discipline arose in response to the development
of large scale productive activity as such, or whether it was a
phenomenon peculiar to specifically capitalist industrial production.
This debate is not relevant to this thesis, however, since the political
economy of colonial Natal was neither industrialised nor capitalist.2
The'prison was in essence a disciplinary institution, which developed
along with the rise of capitalism and large scale industrial production.
To transplant such an institution into the rural setting of colonial Natal
was clearly to locate it far from its origins. Disciplinary power was a
fairly sophisticated form of control, designed to produce human machines
which were capable of fitting into the complex industrial production
process. While the production lines of Britain might have required
highly disciplined human machines, the same could not be said of the
productive sphere of colonial Natal. The colonial farmers could rely

on a simpler form of control, based on direct coercion. Rather than
learn the discipline and regularity of the industrialised capitalist
production process, the black labourers of Natal had to learn _to obey

1 Ibid p 139

2 See Theoretical Introduction Section A : The Political Economy of
Natal and Implications for Penal ldeology pp3-10.



the white man without question. The whip was a far less expensive
and less complicated means of securing black obedience than the
disciplinary institution with its complex rules and regulations.
Imprisonment was thus not recgarded by the colonists as a

particularly suitable form of punishment for blacks.

SUMMARY

To sum up, the prison as it developed in Europe, was characterised
on its public side, by concepts such as fairness, equality, humanity
and reform. An investigation of teh more hidden and privete aspects
of the punishment of imprisbnment revealed, however, that the prison
was a disciplinary institution, designed to turn convicts into trained
and cobedient individuals. The penal system of colonial Natal was of
necessity modelled upon that of the mother country. However, the |
punishment of imprisonment in Natal differed in both form and content
from imprisonment in Birtain. On the public side, concepts such as
fairness, equality, humanity and reform, were not as important in
the punishment of black prisoners in the colony, as they were in

the punishment of white prisoners. To a significant extent, the
punishment of blacks in Natal was an assertion of white sovereignty
and authority. The harsh penal aspects of imprisonment were

~ .thus stressed when discussing the punishment..of blacks. As for..
the private side of imprisonemnt in the colony, the gaols of Natal
were certainly not model disciplinary institutions. They were clearly
based upon the disciplinary model, but equally clearly, disciplinary
power was not as important to rural Natal as it was to industrial

Britain.

It will be suggested that the complex instruments of disciplinary
control such as the treadwheel and the crank seemed rather out of
place in Katal. This thesis will examine why the minute rules and

regulations which characterised disciplinary -

22
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power were also not rigidly applied in the gaols of the Colony; why
imprisonment in Natal was affected by the economic and political situation
which prevailed in the Colony; why the chronic shortage of free black
labour exercised a profound effect over penal labour policy, and

gang labour upon public works became an important form of penal labour;
why the use of the gaols as instruments for the social control of blacks
led to problems of overcrowding, and why questions were raised as to
whether imprisonment was the best way to deal with civil offenders

against social control legislation. Finally it will be suggested that
while imprisonment in Natal, on both its public and private sides, was

similar to that in the mother country, it was also substancially different.
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PART ONE : BRITISH PENAL THEORY AND COLONIAL REALITY

Part One of this thesis is concerned mainly with the period before the
granting of responsible government status to Natal in 1894. During
this early colonial period, penal policy was still ultimately dictated by
the authorities in England, and the ideological balance of power had
not yet swung in favour of the Natal colonists. This part of the
_ thesis will deal with the effects of transplanting the penal theories
of industrial capitalism into the foreign soil of colonial Natal. It will
examine the failure in practice of the attempt by the Imperial authorities,
cimees o tovbring - the “penal system of Natal into line, with Maccepted.penal -
practice" (i.e. the practice in England) and the development of Natal's

penal system along its own unique lines.
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EMPIRICAL INTRODUCTION

The first prison in Natal was erected in Pietermaritzburg by the

Voortrekkers. In the words of A F Hattersley it was :

" a wattle-and-daub structure, flanked with sod walls and
surrounded by a pleasant garden, - not in _the least
suggestive of the rigours of prison life. "

The prison, or "Tronk" as it was known, formed part of the Police
Station, and in the words of another author, E Goetzche it was "a
small, low building, constructed of raw bricks and 'very .shaky'.“z
It would seem that the first record of the conditions of prison life

are contained in a petition by ten Natal traders, who were captured

by the Boers during the hostilities of 1842, and imprisoned in the
"Tronk". They petitioned the Boer Commandant-General in the following

rather dramatic terms :

" We,. _ beg to lay before you that we were this morning much
grieved and surprised to find without cause that we are to
suffer the extreme of prison punishment that is ever in-
flicted on the greatest murderers in the whole Christain |
World

We humbly submit to you and hope you will take into
consideration and kindly ease us of being chained during
the day and of the intolerable stench caused by our being
obliged to ease ourselves inside the Tronk, this with being
confined with closed windows which may soon cause a
disease fatal to us and perhaps spread through the whole
town . "3 ‘

In August 1845 Natal was officially annexed by the British and on 12
December 1845 Martin West, the first Lieutenant-Governor of Natal, took
the oath of office at Piete_rmaritzburg.u One of West's first duties was

- to ensure that the Colony had a functional penal system. With regard

A RBattersley Poatrait of a City (1951) pp9-10.
E Goetzche Fathen ¢4 a City (7 ) pls.
" Ibid ppu7-48. _
E Brookes and C De B Webb A History of Natal (1965) p54
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described by the Natal W.(tness as "a low cottage, overgrown with creepers,

fronted by a thick, verdant and lofty hedge.“1

Clearly the wattle-and-daub structures described above, despite their
rustic charm, could not meet indefinitely the needs of a growing Colony.2
By 1859 it was clear that the gaols of Natal were totally inadequate.

The Lieutenant-Governor pointed out that

" [alur present gaol Lat Pietermaritzbugl is a small building
erected in the time of the Dutch Volksraad, in every respect
unsuited for the present wants of the Colony, and there is
now a pressing need for better provision being made for
prisoners, not onlzl in Pietermaritzburg, but also in Durban
and elsewhere. "

The Pietermaritzburg Gaol was the first to receive the attention of the
authorities. On 4 February 1859 Lieutenant-Governor Scott submitted

a plan of a proposed new gaol to be erected in Pietermaritzburg, for the
approval of the Secretary of State. The estimated cost of this building
was £6,000, and it was to serve not only as a gaol, but also as a
fortification in the event of an attack "by the Barbarous Tribes through-
out the Colony’.’"u Indeed, the plan of the proposed building resembled
that of a fortress rather than a gaol. It showed the gaol buildings
surrounded by a wall which was twenty feet high, loopholed, and
flanked with towers.5 This wall was never built, however, since the
British Government was not willing to authorise the immediate expenditure

of £6,000. The British Government was, however, willing to sanction

" an annual appropriation of such sums as may be available
from time to time @ so as to admit of gradual enlargement.”

Work on the construction of a new gaol for Pietermaritzburg was thus able

to proceed on an ad hoc basis and was begun in January 1861,

] N 18/4/1851.
NWw 14/6/1864. And see also P R Spiller "The Natal Supreme Court
Its Origins (1846-1858) and its EArly Development (1858-1874)
(University of Natal-Durban Thesis) (1982) p62 and pp304-305.

3 CO 179/51 Scott to Lytton 4 February 1859.

4 C0O 179/51 Scott to Lytton 4 February 1859: Enclosure - Report
of Surveyor General November 1858.

5 See illustration following page.
6 GH 33/171 Carnarv n to Scott 27 April 1859.



Ll

Ly

Jd4

i

IR

il o m .

Aeascade}ssce

29%3p

P Mg

1L
‘0/

Gvdenm;u'

Ll 1L

bb'

1

JL

IS DY

P SO Uy

B B 2 ' -
: i i g °
| - ; ' :
3 405 R e S A
i - : }

\/ ;/1\/‘1‘\1" AN\ O\ A\ T
FiLiaw or ©Ao0L, GOVERNOLS
P ES I DENCE, HOSPITAL, ¥ O FF/ICES"

Plan of propcsed new Goal and fortifications at Pietermaritzburg 1859.
(By permission of the Controller of H M Stationery Office

CC 179/51 Despatch 10 of 4 February 1859).






29

Prison construction at this time was not restricted to Pietermaritzburg,
and provision was also made for constructing gaols in the country
districts. In his opening address to the Legislative Council on 3 June
1861, the Lieutenant-Governor reported:

With the annual progress of the Colony, our great deficiency
in prison accommodation becomes more and more conspicuous
amongst the pressing requirements. | have therefore

recommended an appropriation for the erection of four small
county prisons___ . "1

The Lieutenant-Governor also stated that he had made

e VT S g addlitional grant for the gaol  now Being eFecteds it s oL

Pietermaritzburg, in order that it may be made habitable
if possible, at the commencement of next year. "2

In its review of the Lieutenant-Governor's speech the Natal W.itness was
quick to point to the irony of the fact that the pressing need for prison
accommodation went hand in hand with the "annual progress of the
Colony"

" Tell it not in Gath! Hitherto a hundred and twenty thousand
heathen have maintained order, and deported themselves so
as to render state discipline almost unnecessary, and when
progress sets in, and 'industrial training', and legislative
love controls them, prisons are required. What have the
advocates of progress to say to this development? "3

Whi.le this sia'tément séems to have been made 'halfvi‘n 'jest,rrivt”éervé's”i‘b‘

underline the fact that imprisonment is, in its form and content, a

specifically bourgeois punishment. To the colonists, struggling to

-force the African tribesmen from the land and coerce them into wage

labour for the white man, the extension of the prison system (and the
particular form of control that this sytem represented with its:

ideological connotations of justice and humane treatment) must indeed

1 NW 7/6/1861.
2 Ibad
3 1bid
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have seemed a s'tep forward for "civilization" and progress. In November
1861 the Natalf Witness again commented on the extension of the prison

system

" One of the most striking features in the advance of
civilization is the necessity for prisons. We remember
the day when one mud building, of three or four

- apartments, held the gaoler, and all the culprits, out

of a population of a hundred thousand savages, including
an unruly editor who thrice had an opportunity of seeing
and smelling the beautiful cells. Now our Colonial Engineer
is providing prison accommodation in every county. "1

With the construction of the new Central Gaol at Pietermaritzburg and
the -several -county: gaols, there .was:increasing-agitation for the.
construction of a new gaol in D'urban.2 Conditions in the old Durban
gaol (still the same building rented from Mr Dand in 1849) were far
from suitable. On 12 February 1864 the Durban Gaoler reported upon

3 The seven rooms of the gaol were occupied

the conditions in the Gaol.
by thirty six prisoners. Clearly no individual separation of prisoners
was possible but white prisoners were kept apart from black prisoners.
The white prisoners received better treatment and whereas a particular
room might accommodate nine blacks "there would not be more than

six white men in such a room." Many of the prisoners in the old Durban

Gaol had to be chained at night since a

" man could make a hole through the wattle-and-daub wall
with a spoon or any piece of wood."

The prisoners chained at night were those who were chained during the
day at work. There was a clear racial bias in that all black hard
labour prisoners were chained at work, while only long sentence white

prisoners (12 to 18 months) were chained. Considering the conditions

Jin. the old gaol . it is.not surprising that on 17 June 18632, the = «cmwwem
1 NWw 1/11/1861.
2 .See NW 12/6/1863 and NW 26/6/1863 and NW 17/5/1864,

3 €SO 196/327 Report of Durban Gaoler 12 February 1864.
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Legislative Council noted that the erection of a new gaol in Durban was
a work of "immediate necessity", and urged the Lieutenant-Governor to
authorise the expenditure of £3,000 for this purpose.] Tenders for

the construction of the new gaol were called for in 18613,2 and on 9 June
the Colonial Secretary tabled the designs in the Legislative Council.3

It is interesting to note that a single building was planned, containing
both a court house and a gaol, but at this time,only the wing containing
the gaol was erected.u On 22 November 1864 the Natal Witness reported

that construction work on this gaol had begun.5

This Empirical Introduction may be concluded by noting that this thesis
will take as its starting point, the investigation by the Imperial authorities
“into the state of the colonial prisons in 1865. This was to mark the
beginning of a period of close attention paid by the Imperial authorities
to the development of Natal's prisons, in an attempt to bring the penal

system of Natal into line with English penal practice.

NW 26/6/1863.

GG 22/3/1864 and NW 20/5/1864.
NW 14/6/1864.

NW 26/6/1863.

NW 22/11/1864.
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CHAPTER 1 : THE BRITISH INVESTIGATION INTO THE STATE OF
THE COLONIAL PRISONS 1865-1867

In 1863 two reports concerned with the state of imprisonment in England
(the "Report of the Committee of the House of Lords on the State of

1

Discipline in Gaols", and the "Report of the Royal Commission on Penal
p P Y

Servitude"z) were forwarded to the respective colonies, in order that
o)

" the Colonies might be enabled to share withthis country the
benefit to be derived from experiments and operations on
the largest scale, conducted with care and vigilantly
observed, and from the labour of our most enlightened

- public.men :in .digesting..our experience and drawing con—: ...z . vus-
clusions from it. "3

This was to mark the beginning of a period of keen interest by the
Imperial authorities in the penal systems of the colonies and their
possible improvement and reform. The first step in this effort to bring
penal practices in the colonies more into line with those in England,

was a thorough investigation into the state of the colonial prisons, and
the systems of discipline in operation in these prisons. Accordingly a
questionnaire was sent to each colony in '1865, and from the information
received in reply, a "Digest and Summary of Information respecting
Colonial Prisons" (hereafter referred to as the "Digest") was drawn up
and presented to the British Parliament by Command of Her Majesty in
1867.u The penal principles set out in the Digest were to have an
important effect on the future development of imprisonment in Natal,

and in the years which followed various reforms were to be attempted

in accordance with these principles. The two principles which were
particularly stressed in the Digest and in various despatches at this
time, were the separation of prisoners according to the "separate system",
and the need for strictly penal labour. This Chapter will examine. each..

of these principles in some detail.

1 GH 359/2 Circular Despatch Newcastle to Scott 19 October 1863.
2 GH 358/162 Circular Despatch Newcastle to Scott 19 August 1863.
3 imperial Bilue Books Digest p#4 Circular vDespatch'Cordwell to

Maclean 16 January 1865,

b Imperial Blue Book Digest &€ Summary of Information respecting
Colonial Prisons.
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As for the pr'inciple of separation, Michel Foucault pointed out that
it is a fundamental disciplinary principle that individuals should be
partitioned off into their own individual spaces.1 This prevents
groups from forming, enables a particular individual to be easily
located, and allows for each individual to be judged and assessed
separately. We can see this principle operating, for example, in the
school, where pupils sit at particular desks arranged in rows before
the teacher; in the army where a squad is arranged so that each
man occupies a position which is a specified distance from the men around
him, etc. This principle explains why separation of prisoners is so
important to imprisonment as a form of punishment. Michael Ignatieff

states

" Solitary confinement was designed to wrest the governance
of prisons out of the hands of the inmate subculture. It
restored the state's control over the criminal's conscience.
It divided convicts so that they could be more efficiently
subjugated, so that they would lose the capacity to resist
both in thought and action. "2

The Imperial authorities regarded the principle of separation as being of
fundamental importance, and the necessity of introducing the "separate
system" into the colonial prisons was stressed by the Digest.3 The
Digest pointed out that the "separate system" required, at the very
least, that each prisoner be confined in a separate cell during the
night. During the day, prisoners could either work alone in their
cells, (Pennsylvania éystem) or work in association under strict

" condition of silence (Auburn system). In Britain at this time the - R
Pennsylvania system was followed during the early stages of imprison-
ment, and the Auburn system during the later stages. Thus separation
could be ensured by construction (i.e. separate cells), by system,
(e.g. rules against communication) or by a combination of those two
methods. In the Despatch accor'n_pa_nyjng the questionnaire sent to the

colonies in 1865, the authorities in the colonies were exhorted to :

1 M Foucault Disci{pline and Punish - The Binth ¢4 the Prison (1977)
- - --P143. See also Theoretical Introduction _Section : The Punishment

of Imprisonment - With Particular Reference to the Colonial Situation
p11-24.above.

M lIgnatieff A Jusi Measure of Pain (1978) p102.
3 "Digest pp65-68 IV
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" bear in mind that no ordinary difficulties from defects in
the construction of a prison, nor indeed any difficulties
which are not absolutely insurmountable, should be allowed

to stand in the way of the establishment of this system ___."1'

in the Digest the following statement appears

" It has been recognised too long and too widely to be now
disputed that good discipline is impracticable and corruption
certain where prisoners are in communication with each
other, and that separation is the only basis for a sound
penal system. "2 :

The principle of separation was thus regarded as being of great importance

by the .authorities-in ‘Enaland:and .the-Digest-stated that "its importance: is*~

increased by this, that it is the only principle of prison discipline which
can be regarded as absolutely certain."3 Not only was it seen as being
an effective means of deterrence but also as providing the only possible
environment in which reform of the prisoner could take place without
"contamination" from fellow prisoners. Separation by night was seen as 4
being more important than separation by day; separation of untried )
prisoners as more important than separation of convicted prisoners; and
separation of short term prisoners as more important than separation of
long term pri‘soners.q Where the separate system was not immediately
practicable, the Digest urged the adoption of a comprehensive system

of cléssiﬁcation by dividing prisoners up into the following categories:
males/females; juveniles/aduAIts (especially in the case of Asiatic
prisoners); untried/convicted; civil/criminal; first conviction/
subsequent convictions; crimes of violence/crimes of fraud. Each class
should have a particular dress, and the divisions should be kept as
strictly as possible, although hard labour might necessitate the mingling
of different classes.5 Clearly such a refined system of classification

was beyond mest of the smaller colonies.

Digest p4 Circular Despatch Cordwell to Maclean 16 January 1865.
Digest P65 IV,
Digest p65 IV.

Ul B W N -

Digest pé67.

Digest pp66 §-67 IV. - - -~ = . S
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The principle of regulér, strenuous penal labour, formed an important
element of the punishment of imprisonment under the penal systems of
v.industrial capitalism. |If Melossi was correct in stating that the
prison as it developed in Europe constituted an "ancillary institution"
of the factory,1 then it is clear that one of its most important aims
was to instill the work ethic into prisoners. One way in which
prisoners could be brought to accept subjection to dull repetative
work, was to impose upon them, in David Rothman's words, "a daily

routine of hard and constant labour."2 Dario Melossi states :

" The role of prisons is ___ linked to the necessity of
transforming adult men into workers in a period when
the bourgeois power is still struggling to become wholly

SR ‘hegemonic. - It is somehow linked ‘to the: violence -of
primi tive accumulation when 'nature, tradition and 3
habits' of the masses are not yet fully capitalist. "

It is not surprising that the prison evolved, to a significant extent, out
of the early workhouses e.g. the famous "Rasp Huise " of Holland, the

first of which was inaugurated in Amsterdam in 1596.ll

The importance
of the principle of penal labour to the penal systems of Britain's |
colonial possessions, was not lost on the Imperial authorities. The

~ form which penal labour should take in colonial prisons was laid down
in the Digest.5 Naturally the principles expounded were based firmly
on English practice, and in particular on the "Report of the Committee
of the House of Lords on the State of Discipline in | English | Gaols."6

This report stated that, of the forms of prison labour,

" the treadwheel, crank, and shot-drill alone appear to
the Committee properly to merit ___ [the3 designation
of hard labour. "

1 . B Fine (et al) (eds) Capitalism and the Rule of.law (1979)
po4.

2 D Rothman The Discevery of the Asylum (1971) p103.

3 D Melossi "Strategies of Social Control in Capitalism: A Comment

on Recent Work" Contemporary Crises (October 1980) p392.

Digest p69-72 VI and VII.
Included in Digest p65-83 1-XV
Digest p69 VI

Ny o=

D Melossi and M Pavarini The Paison and the Factory (1981) pp16-23.
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This thesis will hereafter refer- to the forms of prison labour thus
defined by the term "strictly penal labour". A term of strictly

penal labour was seen as forming as essential part of any sentence

of imprisonment; mainly it would seem, since such labour was
Eegarded as an effective means of deterrence and punishment.

Clearly the principle underlying such a puhishment was the enforce- .
ment of capitalist work discipline and the inculcation of the work
ethic. In the colonial context this principle assumed a racial aspect.
Although it was thought that rigorous penal labour would have similar

effects on all races, the Digest stated -

" Short and sharp terms of strict separation and hard labour
would seem peculiarly approprlate for races sunk in
fatalism and listlessness’, 'to 'whom the mere loss of free
action is no hardship, and for races talkative and averse
to regularity and work. "1

Indeed many of the white colonists would, at this time, have regarded
the African tribesmen as being "averse to regularity and work," i.e. '
unwilling to subject themselves to wage labour for white farmers. The
Digest pointed out that the labour undertaken by the inmates of
colonial prisons was usually "gang labour in the openair on roads or
other 'public works'," and that prisoners looked upon it "as a pleasant
alleviation of their incarceration, as it affords an opportunity of seeing
and hearing what is passing outside of the prison ___."2 Labour on
public works was seen as a form of industrial labour, to be undertaken
once a period of strictly penal labour had been undergone. Even when
classed as a form of industrial labour it was seen to posse‘ss several
defects i.e. "incapable of measure, not severe, and productive of
communication with the outside world."3 As regards industrial labour,

the Digest stipulated that it should be that

" _which is most severe, requires least instruction, and with
these qualifications is most profitable. "4

ARG, ok

Digest p70 VI.
Digest p69 VI,
Digest p71 VII.
Digest p70 VII.
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The reason such labour should require as little instruction as possible,
was that it should be depressing and mundane in order to provide
effective punishment. The profitability of such labour would be an
important consideration and would outweigh any consideration of undue
competition with private capital and. labour. However, if prisoners could
be employed equally profitably in activities not in competition with free
labour, then they should be so employed. The contract system (i.e.

hiring prisoners to private contractors) was strongly disapproved of.

It was only in May 1868 (i.e. after the publication of the Digest) that
Natal responded to the questionnaire sent out in 1865,1 and it was
apparent that neither of the above two important principles were being
applied in Natal's gaols.” -'The Secretary of-State for the Colonies
pointed out that "the gaols of Natal are wanting in the most essential
elements of prison discipline, -~ separation and strictly penal labour ___"?
Pressure from the Imperial authorities was eventually to lead to the
appointment of a Commission of Enquiry in Natal on 19 November 1868.3
The purpose of this Commission was to recommend ways in which penal
practices in Natal might be rectified, so as toconform to the principles
set out in the Digest. The findings of this Commission will be dealt
-with separately under the chapters dealing with prison labour and pr;ison

accommodation. : ..

1 C0O 179/89 Keate to Buckingham 6 May 1868.
2 Digest p71 Buckingham to Keate 24 July 1868.
3 (SO 324/304. '
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CHAPTER 2 : PRISON LABOUR

The main theme running through this chapter will be the effect of the
free labour market and the economy in general in dictating the labour’
performed by prisoners in Natal! The analysis thus follows similar
reasoning to that adopted by scholars such as Rusche and Kirchheimer,2
and Melossi and Pavarini. The influence of Natal's economy over penal
policy will be examined in four separate sections. Firstly, following

on from Chapter 1, the attempt by the Imperial authorities to introduce
a system of strictly penal labour into Natal's prisons will be examined.
The failure in practice of this attempted reform, as a result of the
peculiar -economic situation of Natal, will also be studied.  “The second »z=-' w: -
section will deal with the employment of convict labour upon public

works in Natal, and the strong link between the labour performed and

the state of the free labour market. Thirdly, the effect of employing
prisoners as public labourers will be studied in respect of penal policy
towards remission of sentences. Lastly, the introduction of stone ‘
breaking as a form of penal labour intc Natal's prisdns in 1886 will be
examined, and the determining role played by the economic situation in

this innovation explained.

SECTION A : THE IMPERIAL AUTHORITIES, STRICTLY PENAL LABOUR,
' AND COLONIAL REALITY

In the Digest the importance of the deterrent effect of strictly penal
labour was emphasized. While strictly penal labour was not directly
remunerative, in the long run costs were saved by the reduction in

the prison population

" LTJhe result of all attempts to economise by industrial employment
~w- .--. .at the sacrifice of effective punishment, is to show that whilst
the labour of the prisoners does not repay the cost of their
subsistence and supervision, their number is the greater in
proportion as the labour is less deterrent, and the community

1 See Theoretical Introduction Section B : The Punishment of Imprisonment
- == With Particular Reference to the Colonial Situation:pp11-23. above.
2 G Rusche and O Kirchheimer Purishment and Scocaal Structure (1939).

3 D Melossi and M Pavarini The Prison and the Factcay (1981).
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" is charged with the cost of more prisoners, whilst at the
same time it suffers by the commission of more offences."

Lieutenant Covernor Keate agreed with this view, but pointed out that
sometimes broader economic imperatives, (as opposed to purely penal
considerations) were of overriding importance, and dictated the manner .

in which convict labour should be employed

" It should not be overlooked that in young and thinly
peopled colonies {and, setting aside the native population,
this is one of them) the industrial employment of convicts
is due not so much to a mistaken view of economizing as
to the paucity of free labour which is available."2

T
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Keate's response indicates the importance of economic factors in dictatin

penal policy in the situation of colonial Natal.

Various government officials in Natal were asked to give their opinions’
upon the desirability of introducing strictly penal labour, in the form
of treadwheels and cranks, into the penal system of the colony.3 Some
responded positively, and saw treadwheel and crank labour as an
effective means of punishment, which would lead to an increase in
productivity on the public works, and a decrease in the number of
black petty offenders. For example, the Civil Engineer stated that,

in his opinion, strictly penal labour "would induce prisoners to work
with much more energy than they do at present at ordinary occupations
__", and would "very considerably reduce the number of prisoners
sent to gaol for minor offences, éspecia-lly Natives and 'Coolies.,"l‘l

The Resident Magistrate of Newcastle similarly supported the proposed

introduction of strictly penal labour :

" [Tlhe introduction of penal labour into the Gaols here will
have the salutary effect of keeping out of them to a
great extent Hottentots, and Coolies which form our
lowest class of offenders ___

—

Digest p4 & 5 Circular Despatch Cordwell to Maclean 16 January 1865.
CO 179/89 Keate to Buckingham 6 May 1868. '

CSO 314/2265.
1b<d Report of Civil Engineer 16 October 1868.

F owoN
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" [T)he treadmill ___ will if judiciously controlled cause no
unreasonable hardship on the convicts and will above all
other methods prove the most deterrent in its effects
upon the lower and more degraded portion of prisoners,
individuals who having no social position in the ]
community are not in the least effected by imprisonment ___ "

However, not all the officials were in favour of the introduction of

strictly penal labour.

"Certain officials (in particular the Durban officials) considered treadwheel
and crank labour to be a waste of time, since convict labour was vitally
needed on the public works of the Colony (in particular at the Durban
harbour works). Thus, for example, the Assistant Resident Magistrate ’
of Durban stated that, in his opinion, the facilities at the Durban Gaol
were not adequate to permit of strictly penal labour within the walls of

the prison. He stated further in favour of the status quo as follows

"[Tlkhe change of air daily to the quarries and Harbour Works
has the effect of keeping the prisoners in health and |
question whether any greater punishment can be inflicted '
on Kafirs than having to work in chains regularly at the
Harbour Works where they are continually exposed to the
salt water. '

To White prisoners the exposure of having to appear in
public amongst the Convict Gang is a greater punishment2
than any labour inside the walls of the Gaol could be. "

Finally, it was left to the Commission of Enquiry appointed on 19 November
1868, to decide upon whether strictly penal labour should be introduced
into Natal's prisons, and if so, how this was to be accomplished. The
Commission was also to make recommendations as to the employment of

prisoners at industrial work.

oo C e e p———"

1 Ibid Report of Resident Magistrate of Newcastle 7 October 1868.

2 1bid Report of Assistant Resident Magistrate of Durban 8 October
1868.

[
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The Commission of Enquiry described the work performed by prisoners

at the Durban Harbour Works and the Government Brickyard as

" a mild form of labour having no deterrent effect,
incapable of measure, light in character, productive
of communication with friends of prisoners _ ."1

In his evidence before the Commission, W Cook, the Gaoler at

Pietermaritzburg, stated :

. " | consider the present employment of convicts outside
especially with free labour as subversive of all prison
discipline and consider it to working men a recreation
rather than a punishment. "

The Commission decided that it was desirable to introduce a system of
strict penal labour, in the form of labour on the treadwheel and crank.
Such labour was to be performed daily for the first six months of any
sentence of hard labour, and during this period prisoners could be
employed at shot drill when they were not working at the treadwheel
or crank.3 Two tf'eadwheels (one for the Durban Gaol and the other
for the Pietermaritzburg Gaol) were to be provided, as well as twelve
crank machines (for the district prisons). All prisoners sentenced to
over three months hard labour would be sent to the Durban or the
Pietermaritzburg CGaol to undergo labour on the treadwheel. The
Commission seemed to regard the main functions of strictly penal
labour as being deterrence and retribution. The concluding remarks

of the Commission's report read as follows

1 CSO 324/304 Report of Commission p5.
2 1bid Evidence of W Cooke.
3 The Commission recommended that "Natives,Hottentots and Coolies”

not be compelled to perform. shot drill, since it was believed that
these races were "liable to rupture the spleen in performing shot
drill". It was thus suggested that "these prisoners may be com-
pelled to march about the yard with weights strapped on the
shoulders, such being an approximation to the pack drill
employed in military prisons." ( C SO 324/304 Report of Commission

p6).
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" In Natal there is uncertainty of detention, an inefficient
police, and mild punishment. The latter above can be
remedied and the Committee recommend the immediate
adoption of Penal labour. "1

After the initial six month period of strictly penal labour, prisoners
were to be employed at some form of industrial work. The Commission
‘recommended that industrial labour be performed within the precincts
of the gaol to prevent prisoners from associating with free labourers.
In practice, however, it was not possible to employ all prisoners-
within the precincts of the gaol since their labour was needed at the
various public works. Neither was it considered feasible to keep

prisoners employed on public works entirely separate from free labourers:

" The work of the convicts is chiefly that of ordinary un-
skilled labourers and must therefore be done in conjunction
with, and under the direction of the Free Mechanics
employed . "2

Thus in practice at this time the utility of prison labour was placed above
any considerations of prison discipline. However, some effort was made
to subject prisoners employed in public works to some form of discipline.

The Civil Engineer drew up stringent rules

" for the guidance of the Superintendent and convict guards
at Durban ___ by which they are specially directed to
prevent all intercourse or communication between the
prisoners or any one else beyond what is absolutely
necessary in carrying on the work., "

Certain blatant irregularities in the employment of prison labour were
pointed out by the Commission and stopped. Prisoners at the Durban
Gaol were no longer to be allowed to wander about the town collecting
stores for the gaoi, and in future contractors were required to detiver ™
stores to the gates of the gaols. The employment of prisoners as

servants to the officers of the gaols was prohibited. The Commission

1 CSO 324/304 Report of Commission p10.
2 1b<id Report of Civil Engineer 10 April 1869.
3 Ibid Report of Civil Engineer 10 April 1869.
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alsb recommended that selected prisoners be taught certain skills such
as tailoring, shoemaking, and tentmaking. The major consideration
seems to have been the saving of expense that would result from the
scheme since prisoners would supply the goods they made to the gaols

and public works.

It was only after the passing of the Gaol Law of 18701 that the
recommendations of the 1868 Commission of Enquiry were carried into

- effect. Besides labour at the treadwheel, shot drill, capstan and
stonebreaking, which were designated hard labour of the first class;

the Gaol Law of 1870 empoWered the Lieutenant Governor, with the ‘
advice of the Executive Council, to stipulate what should constitute

hard labour 6f the first‘and second class.2 Authorities in Durban

and Pietermaritzburg were thus asked to advise thelieutenant Governor

on the forms of penal labour best suited to each gaol.3 With regard to
the Pietermaritzburg Gaol it was decided that hard labour of the first
class would consist of.treadvs.'heel labour.ui The Pietermaritzburg Gaoler,

W Cooke, suggested that hard labour of the second class should consist

of the following types of employment: Mechanics should be "employed

at their various trades so far as may be required for Gaol or Engineer
services"while labourers should be 'bmployed in the necessary Prison
Services or such other labour as may from time to time be required".5
These suggestions were concurred in by the‘Lieutenant Governor in
Executive Council.® The Durban Gaol Board suggested that hard labour
of‘the first class in Durban should consist ofi labour at the Harbour Works,
at the Umgeni Quarry, and at the public works.7 Since labour at the -

treadwheel was not remunerative the Board saw no reason

" why the Principal class of Prisoners, employed on Public
works, should be directed from their highly useful
employment to a preliminary course of work on the
treadwheel. ng ‘

Law 6 of 1870 "Law for the Better Government of Public Gaols".

Law 6 of 1870 s10.

CSO 2311/pl67 and CSO 2311/p523.

CS0 400/2625 Meeting of Pietermaritzburg Gaol Board 2 December 1877.
CSO u400/2634 Pietermaritz'burg GCaoler 6 December 1871.

CSO 2312/p244 & p2u46 Colonial Secretary to Pietermaritzburg Gaol
Board 18 December 1871.

7 CSO 405/307 Meeting of Durban Gaol Board 6 February 1872.

A U E W N -
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They considered that work on the treadwheel should be reserved for
"the class of definquent servants, and other misdemenants upon whom

it is no doubt calculated to effect salutary reform."’ Thus the Gaol
authorities in Durban remained opposed to the introduction of strictly
penal labour, in the form of labour at the treadwheel or crank, despite
the fact that such a step had been recommended by both the Digest
and the Commission of Enquiry of 1868. Clearly economic considerations
(i.e. the urgent need for .convict labour ‘at the Durban harbour works)
played a decisive role in this reluctance of the Durban Gaol authorities
to accept the prevailing official view. Despite the opposition of the
Durban Gaol Board, the Executive Council decided that, as in the case
of the Pietermaritzburg Gaol, treadwheel labour would constitute hard
labour of "the first class in Durban. With regard to hard labour of‘the'—-
second class, the regulations accepted for the Pietermaritzburg Gaol
would also be applicable to the Durban Gaol, and Durban prisoners

would be employed at the harbour works and other public works.2

Two treadwheels were imported from England, and during 1871 were
erected at the Durban and Pietermaritzburg gaols.3 The Lieutenant
Governor was not particularly enthusiastic about the importation of

the treadwheels as he had heard that they were "going out of fashion
at home."u With regard to regulations for the working of the tread-
wheels, the Executive Council decided to adopt certain suggestions put
forward by the Pietermaritzburg Gaol B,oard.5 As to the hours to be

worked, the Gaol Board recommended the experimental adoption of a

scale appearing in the "Encyclopedia of Arts and Manufacturers" ... ... _

published in England in 1848. This scale thus reflected the average
hours worked on the treadwheel by prisoners in England twenty three years
previously. It was thus out of date and ill adapted to the climatic

conditions of Natal. Prisoners would be worked for nine hours per day

1 1bid
1b.id Meeting of Executive Council 24 February 1872.

3 See CS0O 359/1196 and CS(0 355/755 and (€SO 357/Despatch 988 and
P R Spiller "The Natal Supreme Court: Its Origins (1846-1858) and
its Early Development (1858-1874)" (University of Natal-Durban Thesis)

4 CS0O 359/1196. (1982) p308.
5 See CSO 400/2625 and C SO 391/1702.
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in Summer and eight hours per day in Winter, and would work for
two thirds and rest for one third of the time. Because it was
thought that the effect of this labour on the different races might
vary, the Executive Council stipulated that the Gaoler and District
Surgeon of each gaol report weekly on the working of the treadwheel,
for a period of three months. | There was some discussion amongst
the Colonial authorities in England as to whether black prisoners in
Natal would be physically able to undergo the same amount of tread-
wheel! labour as the white prisoners.2 The Assistant Under Secretary
thought not, and the Resident Clerk in the Colonial Office agreed
that

" [flhe amount of labour prescribed does certamly seem
severe for the blacks. "3 . -

However, it was felt that making a distinction between the treatment of
white and black prisoners would lead to discontent and would undermine
prison discipline. Since there were very few white prisoners the’
standard of labour should be adjusted to suit the capacity of the black
prisoners. The Secretary of State thus approved of the arrangments
that had been made but noted that the amount of treadwheel labour
seemed "somewhat severe, at all events for natives __ " and expressed
his surprise that the scale had been taken from an Encyclopedia which
was twenty four years old.u In practice, the effects of treadwheel
labour on prisoners of different races seem to have been the exact
opposite of those predicted by.the authorities in.England. In his .

annual report for 1872 the Pietermaritzburg Gaoler wrote as follows

" The treadwheel labour is very severely felt by the Europeans,
especially in the summer months, but the natives, being less
affected by the heat, perform their work with more apparent

ease ___ . "D
1 CSO 2312/p21-ll-l Colonial Secretary to Pietermaritzburg Gaol Board "
18 December 1871,
2 CO 179/104 Keate to Kimberley 21 December 1871 Minutes of
' Colonial Office Officials on Despatch. -
3 I1bid Minute of Mr Fairfield 24 February 1872.

4 GH 55/Despatch 154 Kimberley to Keate 2 March 1872,
5  CO 179/112 Despatch 59. '
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Besides the importation of treadwheels for the Durban: and Pietermaritzburg
Gaols cranks were also introduced into the prisons of Natal. The
Pietermaritzburg Gaoler reported that the crank machine in use at the
Central Gaol had proved very effective in punishing "unruly prisoners“,1
and the Secretary of State suggested that it be used not only as a
means of punishment, but also to give effect to ordinary sentences of

hard labour.? The Times of Natal reported that the cranks were

" productive of no good to the community and only
provoke the prisoners dislike, and no doubt to thi
extent answer the purpose of prison discipline. "

The T.4mes regarded the introduction of shot drill in a similar light and
stated that it would "add another to the irksome unproductive labour. of

: 4
prisoners __ ."

Treadwheel and crank labour had been devised as a means of disciplining
prisoners in the dull repetative labour of the capitalist factory. However,
the political economy of Natal could not be described as being either
"capitalist" or "industrialised". Treadwheel and crank labour must thus
have seemed rather out of place in the prisons of the colony. The mixed
reaction which greeted the introduction of treadwheels and cranks, would
seem to confirm the uneasiness with which the new forms of strictly

penal labour were viewed.

On the one hand the new forms of penal labour were praised for their... .
deterrent val‘ué',‘and on the Vother hand condemned as being totally
unproductive. The treadwheel in Durban had been attached to
machinery for grinding maize and thus at least performed some useful
function.> A report in the Times of Natal on 17 April 1872, emphasized
the unproductive nature of the treadwhee!l labour performed at the

. Pietermaritzburg Gaol, but seemed unsure whether this was a good

thing or not. On the one hand, the utter uselessness of the labour

1 CO 179/104 Keate to Kimberley 21 December 1871.

2 GH 55/De§.pat¢h 154 Kimberley to Keate 2>March 1872.
3 Times 17/4/1872,

4 1bid.

5 CO 179/104 Keate to Kimberiey 21 December 1871.
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agree officially to the Civil Engineer's request, it would seem that, in
practice, strictly penal labour for the first three months of imprisonment
was never applied at the Durban Gaol in any sustained manner. An
investigation conducted in 1886 revealed that the treadwheel was used
simply to punish offences against prison discip!ine.1 Prisoners at the
Durban Gaol did not undergo a period of strictly penal labour, but were
simply set to work at the harbour works or other public employment.
Thus it'is clear that in the case of both the Durban and Pietermaritzburg
Gaols, general economic conditions and lack of facilities within the
prisons, forced a compromise of the principle of strictly penal labour.
Convict labour on the public works was regarded as essential by the
penal authorities in Natal. It is to this aspect of prison labour that

we now turn.

SECTION B : EMPLOYMENT OF CONVICTS ON PUBLIC WORKS IN NATAL

This section will concentrate on the major public works upon which
prisoners in Natal were employed.2 Convict labour in Pietermaritzburg
was employed mainly at the Government Brickfields in the Zwartkop's
Valley near Pietermaritzburg. In Durban, mostconvict labour was employed
in connection with the harbour works, and this involved labour at the
Point and at the Umgeni Quarries.3 Jt must be made clear, however, that
convicts were employed in many other areas. For example, in May 1865
the Resident Magistrate of Pietermaritzburg complained that the demand

for convict labour by the various government departments was such

that the gaoler was often embarrassed in being unable to meet all the

demands. He suagested that in future

" whenever a working party of convicts may be required by any
of the Government offices for public purposes, notice should
be sent to this office before 2 o'clock of the preceding day in -
order that arrangements may be made betimes lror the dis-
tribution of the prisoners and their guard. "

1 CS0O 1062/291 Report of Superintendent Durban Gaol 10 May 1886.
2 See P R Spiller "That Natal Supreme Court: Its Origins (1846-1858)
i -1874)"( Uni ity of Natal-Durban T hesis
and its Early Development (1858-1874)"( University (1982)pp307—308)
3 See for example Natal Blue Books: 1873 at AA13 point I1X(1); 1874
at AA13 point IX(1); 1875 at AA11.point IX(1). See also Appendix 2 p200.
4 (SO0 220/797 Resident Magistrate Pietermaritzburg to Colonial

Secretary 5 May 1865.
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Before examining the empirical data, a number of general comments may
be made. From the time that prisoners were first employed on public
works, contra.dictions arose as to whether they should be treated first
and foremost as prisoners and then as workers, or vice versa. There
was a conflict of interests between the various departments involved,
and different officials often approached the matter from opposing points
of view i.e. that of effective prison administration or efficient utili-
sation of labour. This conflict was shaped by certain material conditions.
Firstly, the lack of space and inadequate accommodation in the two
central gaols made it imﬁerative that prisoners be employed outside the
prisons during the day. Secbndly, and most importantly, the state of
the free labour market had a profound effect on the employmeht of

prisoners.

Turning to the empirical data, the first point to note is that the conflict
mentioned above was reflected in a division of authority between the
prison authorities on the one hand, and the Colonial Engineer's
Department on the other. It would seem that this situation arose in
1866, when the Durban harbour works became an important priority

for the employment of convict labour. In October of that year, sixty
four convicts were transferred from Pietermaritzburg to Durban to

be employed at the harbour works.1 In fact this caused the temporary
closure of the Government Brickfields near Pietermaritzburg, which
relied on convict labour.2 In order to control the large numbers of
prisoners to be employed at the harbour works, two Superintendents
~and twelve Convict Guards were appointed and placed under the
authority of the Colonial Engineer.3 Authority over the prisoners
was thus divided between the "Convict Establishment" under the

Colonial Engineer, and the "Gaol Establishment" under the Superintendent

1 £SO 258/1979 Resident Magistrate Pietermaritzburg to Coloniai —
Secretary 2 October 1866. : .

2 CS0O 242/378 Colonial Engineer to Colonial Secretary 14 February 1866;
(SO 260/142 Colonial Engineer to Colonial Secretary 30 October 1866;

CSO 26u4/27 Colonial Engineer to Colonial Secretary 4 January 1867.
3 (S0 254/1582 Colonial Engineer to Colonial Secretary 25 July 1866;

(S0 260/141 Colonial Engineer- to Colonial Secretary 30 October 1866;
CS0 261/2259 Colonial Engineer to Colonial Secretary 28 November 1866.

f
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of the Gaol.1 Whilst employed at the public works the prisoners would

be under the control of the Colonial Engineer's Department, but when

they returned to the Gaol the responsibility would pass to the officers

of the Gaol. Inevitably there was friction between the two establishments,
and time after time the evils of divided authdrity were discussed and various
suggestions made. One of the first suggestions was made by the Colonial
Engineer in November 1866; that a Committee be set up to frame a set

of rules and regulations, similar to those of the convict establishment at
the Cape, to define the duties of the various officials connected to the two
establishments.2 However, for reasons which will be made clear, the
friction was to continue for many years. A,'good example of this was a
dispute which arose in June 1869. over whether the Gaoler had authdrity
over Convict Guards when these men were not employed in guarding
prisoners at the public works.3 The Durban Gaol Board passed a reso-
lution stating that the gaoler should have this authority. The Colonial
Engineer, however, was of opinion that the convict guards fell solely
under his authority and control. He complained as follows to the

Lieutenant Governor :

" Ever since a Superintendent of convicts has been appointed
and the Guards have been placed under my control; there
has been a jealousy on the part of the Gaol authorities and
attempts have been made to interfere with my arrangements
and to make the guards subservient to the Gaoler's orders.

Another example of the problems caused by the division of authority
concerned the maintenance of discipline on the public works. It was
realised that there was no means whereby convicts employed on the
public works could be punished for misconduct whilst at work, or
rewarded for performing work well. It was proposed that two ration
scales be adopted for all classes of prisoners. The Colonial Engineer

would then be given the power to change a convict from one class to

1 CS0 261/2259 Color.ial Ercirieer t¢ Cclonial Secretary 28 Ncvember 1866.
1bid | ' |

CSO 335/1465.

I1b4d Report of Civil Engineer 30 June 1869,

= o owN
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another as a reward or a punishment. If a convict in the lower class
committed an offence, or if a convict in the hicher class committed a
serious offence, the matter would be dealt with by the Resident

Ma‘gistrate.1

In order to uncover the reasons for the friction between theb two
establishments let us examine a dispute which arose in the year 1885,
between the Superintendent of the Pietermartizburg Gaol and the Colonial
Engineer.2 It will become clear from the discussion which follows, that
the friction between the prison authorities and the officials of the Colonial
Engineer's Department, resulted from the fact that the former were
concerned primarily with prison administration, while the latter were
concerned with the efficient utilisation .of .labour. The dispute arose in -.
January 1885, after the Colonfal Secretary observed that discipline
exercised by the convict guards over convict labour gangs was far from
satisfactory. The Superintendent of the Pietermaritzburg Gaol stated
that this was a result of the convict labourers being scattered "in threes
and fours all over the City and vicinity ___." He stated further as

follows

" It would be far better to employ prisoners inside the Gaol
than have them cossiping idly alonc the public roads. We
are continually finding pipes, sulghur and tobacco upon the
persons of these convicts "

The Resident Magistrate of Pietermaritzburg supported this argument and
stated that the '"division of gangs is fatal to discipline, and dangerous
to the security of prisoners."u Clearly the above arguments were made
from the point of_ view of prison administration. The Clerk of Works,
however, approached the matter from the standpoint of the effective
utilisation of labour, and pointed out that if convict labour gangs were
not broken up, "the employment of prison labour, except on special

works, and in large numbers will be impossible.

C SO 273/931 Colonial Engineer to Colonial Secretary 8 May 1867.
CS0O 999/182.
1b4d Report of Superintendent Pietermaritzburg Gaol 13 January 1885.

0w N =

I1bid Resident Magistrate Pietermaritzburg to Colonial Secretary.
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Further, he complained as follows

" There is apparently an impression amongst the Guards that
their onfy duty is to see that they take back to the Gaol
as many prisoners as they bring out. They seem to con-
sider the instructions given them by Officers of the
C.E.D. [Colonial Engineer's Department] to see that the
prisoners do a fair day's work, a piece of officiousness
to be totally disrecarded. "

The Clerk of Works was thus of opinion that the Convict Guards should
perform the dual role of cuard and labour supervisor. The Colonial

Engineer was in entire agreement with this and stated

=~ " Gaolers and Magistratesdo not sufficiently impress upon
Convict Guards that it is their duty not only to see that
the prisoners do not escape but also to take care that
they do a good day's work ___. "

As a result of these complaints a circular was sent by the Colonial
Secretary to all Resident Magistrates. The Resident Magistrates were
ordered to ensure that Convict Guards were not only made responsiblé
for the safe custody of prisoners, but also for the effective performance
of work by the prisoners. Clearly, this order could not resolve the
essential contradiction of divided authority and interests. The situation
was essentially a compromise between the interests of prison adminis-
tration and effective utilisation of labour; and as a result both of these

interests suffered. The Resident Magistrate of Pietermaritzburg summed

the situation up as follows :

~ " The present system is utterly and entirely hopeless as regards
its results in work, in discipline, and in security against
escapes and outbreaks; and until it becomes feasible to
create a separate establishment for the long sentenced
prisoners, and to employ responsible European overseers over
all convicts employed outside gaol walls, these evils will.
continue to increase ___ It seems to me that the only result
of the present system is to create and ferment jealousies
between the officers of the two departments. "

1 I1bid Report of Clerk of Works 21 January 1885.
2 - 1bid Colonial Engineer to Colonial Secretary 22 January '1885.
3 1bid Resident Magistrate Pietermaritzburg to Colonial Secretary

29 January 1885. ' :
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The final quotation above brings us to a discussion of one of the . major
material conditions which affected the employment of convict labour i.e.
the constant overcrowding and lack of space within Natal's prisons.1

It became imperative to employ prisoners at labour outside the prisons.
To keep large numbers of prisoners confined day in and day out in
cramped conditions, would be to court disaster in the form of epidemics,
riots or mass escapes. This is well illustrated in proposals put forward
by officials of the Pietermaritzburg Gaol in February 1893.2 The

Superintendent of the Pietermaritzburg Gaol pointed out as follows

" [UIf the employment of the convicts is not continuous then
the whole system of gaol discipline becomes nullified. |
Ce consider it, therefore,-essentially.-necessary-.that-a.constant -
supply of convict labour, either intro or extra-mural
should be kept up ___

Due to the increase in the prison population it was becomingi increasingly
difficult, particularly in the case of the Pietermaritzburg Gao!, to find
employment for all the hard labour prisoners.Ll On 14 April 1883 the.
District Surgeon, Dr Gordon, wrote a long minute on the manner in
which this problem might be solved. He pointed' out that despite
extensive additions to both the Durban and Pietermarit:burg Gaols, it
had not been possiblé to carry out the separate system, due to the
rapid increase in the prison population. In order to solve the problem,
and at the same time to ensure that there was sufficient hard labour

for the prisoners to perform, Dr Gordon recommended as follows

" [Tlhe construction of a separate establishment in the nelghbourhood
of the Point and to be called the 'Convict Establishment' in which
all long sentenced prisoners be kept and where Government
work is always carried on [i.e. harbour works) "

1 See Part One Chapter 3: Prison Accommodation pp 75-92.
2 €SO 897/858.
3 Ibid Superintendent Pletermarltzburg Caol to Pietermaritzburg
Gaol Board.
4 1bid Meeting of Pietermaritzburg GCaol Board 6 March 1883 - Point V.
5  1bid District Surgeon Pietermaritzburg to Resident Magistrate

Pietermaritzburg 14 April 1883.
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The Resident Magistrate of Pietermaritzburg also held this view and

stated :

" [UIntil a complete separation is effected between short-
sentenced, and long-sentenced prisoners, the entire
system of punishment must break down. | can see no
other remedy than in a permanent labour works
establishment "1

According to Dr Gordon the treadmill, crank, and shot drill were

unsatisfactory forms of labour, and were not favoured by prison authorities
in England. Instead, it was the practice in England to employ convicts in
executing large public works, and good results had been obtained. The
-Harbour Board pointed out, however, -that Dr Gordon's scheme for a
separate 'Convict Establishment’ near the harbour works, was not feasible
The Board estimated that fewer than one hundred convicts would be re-
gquired daily at the harbour works for some time to come. The Board
sugcested that the proposed Convict Establishment be situated near a
large cuarry, which would provide ample work for prisoners.'2 Although
the colony did not have the financial resources to put these schemes

into operation, they illustrate the need of the prison authorities to
provide suitable employment for prisoners. They also reflect the desire
to do away with the system of divided authority. In the proposed
Convict Establishment, prison labour and prison administration would

have been under the control of a single authority.

The second important material condition which affected the employment. of
convict labour, was the condition of the economy and the free Iabour
market ‘at any particular time. If free labour was plentiful the demand
for convict labour would drop and vice versa. The bargaining positions
of the various officials would thus be either stronger or weaker '
according to the condition of the free labour market. For example,

'in the years 1884 and 1885 it would seem that the demand for convict
labour was decreasing. With regard to Pietermaritzburg, it was becoming

_ apparent by Auguét 1884 that there was insufficient public labour

1 Ibid Resident Magistrate Pietermaritzburg to Colonial Secretary
6 April 1883.

2 I1bid Report of Resident Engineer 6 July 1883.
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available for prisoners to perform. The Colonial ‘Secretary stated as

follows

" The question of employment of gaol labour becomes daily

more pressing. The Colonial Engineer has accumulated so
large a stock of bricks and tiles at the Government
Brickyard that - in view of the prohibition to sell for
private use and of the remote prospect of any considerable
amount of building for Government being required - he
has quite lately been consulting me as to the feasibility of
ceasing to manufacture bricks. " '

Alternative forms of employment had to be found. One suggestion was _ ;
that prisoners be employed on the Gaol Farm which had been leased

for a twenty year period:.. from.:1879.. Until' this time only convalescents-: ..
who were unable to perform hard labour had been employed on the

farm.2 Another s‘uggestion which was eventually adopted, was that a

system of stonebreaking be introduced, which would be performed

within the walls of the gaol.3 In Durban, the situation was similar

to that in Pietermaritzburg, and the falling price of free labour led to

a dispute between the Colonial Engineer (who was the Government

official in charge of convict labour on the public works) and the

Resident Engineer (who was employed by the Harbour Board and was

responsible for securing labour for the harbour works).u The debate

between these two officials, and between the Covernment and the

Harbour Board in general, indicates that disputes over convict labour

did not merely occur between the Gaol Superintendents and the Colonial
Engineer. There was also a conflict of interest between the Government, v
which was ultimately responsible for the employment of convicts, and the

public employers of labour, such as the Harbour Board. The debate

reveals clearly the important influence exerted over penal practice by

the condition of the free labour market. During the early months of

1885 the price of free labour in Durban was falling, and this placed

1 CSO 1000/205.

2 I1bid Superintendent Pietermaritzburg Gaol to Resident Magistrate
Pietermaritzburg 28 August 1884.

3 See Part One Chapter 2: Prison Labour - D The Introduction of
Stonebreaking pp 67-74. .

4 CSO 1014/1697.
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the Harbour Board in the position to demand more favourable conditions
for the employment of convicts. On 5 February 1885 the Harbour Board

passed the following resofution

" [Allthough the convict labour is less cheap than free labour,
the Board are willing to continue the employment of convict
labour in case new regulations can be made placing the
convicts, not under dual control, as at present, but
under the control of the Resident Engineer, during such
time as the convicts are employed on the Works __ . "

Thus the same problems as to dual control which arose between the
Superintendents and the Colonial Engineer, also arose between the

-~ »:Colonial Engineer and the Resident Engineer.. It does.not seem as if .
the above suggestion was carried out, since, by law, prisoners had

to remain under the control of Government appointed officials,'and

the Resident Engineer was appointed, not by the Government, but by

the Harbour Board. Nevertheless, the Harbour Board was still in a
strong bargaining position, and agitated strongly for a reduction in

the price of convict labour employed on the harbour works. Despite
various arguments put forward by the Colonial Engineer which attempted
to show the advantages of convict labour over free labour, the Government
was forced to comply with the Harbour Board's demand. The Government's
bargaining position had been considerably weakened by the fact that, with
sixty convicts without employment and idle in the Durban Gaol, it was
becoming increasincly difficult to maintain standards of discipline and
health. The cost per convict employed at the harbour works was thus
reduced from 6g to 3g per diem. The Harbour Board was pleased with
this development, and its Chairman instructed the Resident Engineer to
extend - to the Government "all the consideration which we can show, as -
regards unemployed convicts in the gaol ___."2 The problem of lack of
employment for convicts was not solved, however, as was indicated a

few <déy-s iater when a dispute arose over the employment of white - . -

convicts > The Superintendent of the Durban Gaol stated that three

1 CS0O 1004/620 Natal Harbour Board 5 February 1885. See also
CSo 1010/1234 and CS0 1018/2018.
2 CS0C 1014/1697 Chairman Natal Harbour Board to Resident Engmeer

13 June 1885.
3 CS0O 1026/2851.
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white prisoners, two of whom were skilled bricklayers, had complained
that they were being kept confined in their cells and not sent to the
harbour works. The Resident Engineer explained that the work on
which the men had been encaged was completed, and that he had a
sufficient supply of convict labour. In ad‘dition,, he stated as

follows :-

" I ___ find that the fewer white convicts | have at wof'k
the better, except when employed at their trade (if
they have one). "I

Clearly, black convicts were more easily controlled and exploited than
white convicts. As will be shown in the discussion of gratumes in Part
TWO, whlte conv:cts occupled a privileged position in the convuct
labour set up. The District Surgeon supported the demand of the

prisoners to be employed :

" I am of opinion that these men will certainly become
diseased in mind and body if this be continued. They
are right in askmgzto be set to work as required by
their sentences.

This indicates once again the considerable pressure which was exerted

on the authorities to provide suitable employment for prisoners. This
pressure was added to by the Gaol Board which called on the Government
to provide the necessary employment.3 Due to the considerable pressure,
the Government was forced very much onto the defensive. On 26 June
1885 the Colonial Secretary almost pleaded with the Chairman of the

Harbour Board to take cognisance of the Government's position :

" [TJhe Colony is paying for able bodied white men who are
being kept idle in the Gaol while the Colony is also paying
for free labour (be it white or coloured) WhICh presumably

might be replaced by prison labour __ . nli , , + e
1 I1bid Resident Engineer to Resident Magistrate Durban 20 June 1885.
2 Ib4id Superintendent Durban Gaol to Resident Magistrate Durban
- 23 June 1885 (Sending extract from District Surgeon's day book).
3 1b4d Superintendent Durban Gaol to Resident Magistrate Durban

25 June 1885 (Sending extract from Minutes of Durban Gaol Board).
4  ]bdid Colonial Secretary to Chairman Natal Harbour Board 26 June 1885.
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The Colonial Secretary entreated the Harbour Board

" to treat the question from the 'all round' point of
view and not allow departmental differences ___ 1
to interfere with the general public interests. "

The only response of the Harbour Board was to request once again that
the Convict Guards be plac‘ed under the control of the Resident Engineer.
The strong position of the Harbour Board as regards labour supply at
this time is further indicated by its response to a Government proposal
in August 1885, that light labour convicts be sent free of charge to

the harbour works. The Secretary of the Harbour Board replied to

this offer as follows : _ = o e R e

" | am directed to say that if the Harbour Board takes over
light labour convicts, it does so rather to give relief to
the Gaol than with any idea of derixing benefit from the
working of this particular gang. "

Clearly the Harbour Board could only afford to make this kind of reply
due to the fact that there was a plentiful supply of cheap free labour
at this time. Because of the difficulty of obtaining employment for
prisoners outside the gaols at this time, the prison authorities were
forced to look to other means of employing prisoners. This was to
lead to the introduction of stonebreaking which will be discussed in

Section D of this Chapter.

Thus, to sum up, general economic conditions, and in particular the
condition of the free labour market, exerted a profound influence over
penal policy in Natal. Overcrowding within the prisons necessitated
finding employment for pr"isoners outside the gaols. If free labour was
scarce, it was easy to find employment for convicts on the public works
. at terms favourable to the. prison aUthor__ities. If free labour was. more.
- plentiful, the balance swung in favour of the public employers of
convict labour, who could then afford to‘employ convicts on their own

terms.

1 Ibdd
2 CSO 1030/3227 Secretary Harbour Board 9 September 1885,
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SECTION C : GANG LABOUR ON PUBLIC WORKS AND ITS EFFECT
UPON PENAL POLICY TOWARDS REMISSION OF SENTENCES

Because Natal did not conform to English penal labour practice, and
employed prisoners in gangs on public works, other areas of penal
practice were affected. A good example is the policy adopted towards

the granting of remissions of sentence. In 1875 the question of

remission of prison sentences in Natal came to the notice of the
Lieutenant-Governor, who called for a report from the Attorney General. |
This report revealed that over the years a custom had grown up in

Natal of remitting one third of a prisoner's sentence, provided his
conduct had been good.2 This custom had prevailéd for a number of
years and had come to be looked upon.as a prorﬁise. While this important>
question was being debated, a number of prisoners confined in the Durban
Gaol claimed that they had the right to be granted a remission of one
third of their sentences by the Lieutenant-Governor. When the Lieutenant
Governor refused to recognise this right, the Superintendent of the Durban
Gaol informed him that such a right had, in fact, been granted by the
late Chief Justice Harding. According to the Superintendent it had been
the practice of the late Chief Justice to visit the gaol when on circuit

and order that the prisoners be mustered before him. He would then
inform them that each prisoner's fate was in his own hands, and that
good behaviour would be rewarded by a remission of one third of a
prisoner's sentence. The Superintendent stated that the promise had
been made without reservation and had produéed a good effect on the
conduct of the prisoners. However, the Lieutenant-Governor did not

feel himself bound to honour the promise. He stated that the late Chief"
Justice had not been authorized to make such a promise and that, in

any event, it had been made in an irregular and informal manner. He

1 CO 179/123 Bulwer to Carravon 23 January 1877: Enclosure No 1 -
Report of Attorney General 12 February 1876. See also GH
68/Despatch 177 Carravon to Bulwer 21 December 1875.

2 Natal Blue Becks: 1872 at AAIL point XVIIL; 1873 at AA15 point
XVIIl; 1874 at AA15 point XVIII; 1875 at AA13 point XVIIi.
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later informed the Secretary of State of his decision as follows :

" The rule regulating the remission which | was pressed to
support was, it seemed to me, a bad one in itself, and
at all events open to great objections; and | altogether
objected to this wholesale and stereotyped exercise of the
royal prerogative of pardon, which seemed unwarrantable
and calculated to degrade theprerocative. nl

Clearly, following the above controversy, an official policy on remission
of prison sentences in Natal had to be decided upon. The debate which
followed centered around the extent to which the policy adopted in

Natal should conform to that adopted in England. In England remissions
were -only granted for hard work performed, and mere obedience to -
prison rules was not enough to earn é remission. The amount of hard
work performed by e.ach prisoner was determined by a system of marks,
which were awarded each day according to the level of industry shown
by each prisoner. The authorities in Natal had to decide whether
remissions in the Colony should be granted for hard work actually
performed ~ (as in England) or for mere good conduct. The Attorney
General was of opinion that the Enolish System would not be feasible in
Natal, since prisoners in the Colony were treated completely differently
to those in England. In Natal, once prisoners had completed their
initial period of strictly penal labour, they were employed on public
works. The labour on public works (e.g. stone quarrying, brick '
making, etc) involved prisoners working in gangs, and its nature was
such that it was impossible to determine how much work had been per-
formed by each individual prisoner. The Attorney General concluded
that it would be impossible to institute a system of marks as in England,

since it would be impossible

" to determine with accuracy the result of any convict's
individual work, or of the industry for which any
particular convict should be rewarded; there can be
no result of any individual working, the work of a man in-
dustriously idle cannot reaily be distinzguished from the

1 .

industrious work of a diligent man. '

1 CC 179/123 Bulwer to Carravon 23 January 1877. ,
2 1b4d Enclosure No 1 - Report of Attorney General 12 February 1876.
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Thus general good conduct should be the basis for granting remissions
in Natal. Both the Chief Justice and the Colonial Secretary took the
opposite view. The Chief Justice stated that

" in any report as to a prisoner's good conduct __
there should be special mention with reference to
his industry in the work to which he has been put.

nl
However, he did not say how the industry of each prisoner was to be
measured, and it was left to the Colonial Secretary to counter the
objections put forward by the Attorney General. He agreed that

while the industry of each prisoner in Natal could not be measured
with-.preci\sion, it was quite possible for the gaoler to submit separate
reports on a prisoner's good conduct and industfy. While the system

of "good marks" adopted in England was too elaborate and minute to

be applied in the gaols of Natal, a system of "bad marks" might be intro-
duced whereby black marks would be allocated for bad conduct or

lack of industry. 2

The Lieutenant-Governor understood clearly the theoretical implications,
first, of granting a remission of sentence, and second, of granting

such remission for industry actually performed or for mere good conduct.
With regard to granting remission of sentence, two conflicting principles
are involved. On the one hand there is the principle that one of the
main tasks of the prison should be to reform and transform the criminal.
No time limit can be fixed to this process of reform, and thus a remission
of part of the sentence can be juétified in terms of the principle. On
the other hand there is the principle that for each crime there should

be an equivalent punishment. An offender must "pay his debt" to
society and this "debt" is fixed by the severity of his crime. Thus to
remit a portion of a sentence is in conflict with this principle.3 That the

ieutenant Governor accepted the latter prlnCIple is shown by the ‘cl'owmg

r

1 I1bid Enclosure No 2 - Report of Chief Justice 21 February 1876.

2 Ibid Enclosure No 3 - Report of Colonial Secretary 26 February
1876. . .

3 See Theoretica! Introduction - The Punishment of Imprisonment -

With Part:cular Reference to the Colonial Situation pp11-24.
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statement

" When a person is convicted of an offence against the law
and sentenced, his sentence | take it, is a measure of pun-
ishment awarded and proportioned to the offence of
which he is convicted. This being so, to lay down as
-a rule that a certain proportion of that sentence, will
be remitted provided his conduct in gaol be satisfactory,
seems to me to establish an undue interference with the
sentence of the law ___ nl

However, the Lieutenant-Governor considered the former principle (i.e.
that imprisonment should reform the criminal) as sufficiently important
to justify a remission of sentence, pacvdided that such remission was
~essential fo the neform of the criminal. Thus remission of sentence
should only be granted if there was positive euvddence that reform of
the criminal had taken place. Remission should be "a prospective
inducement to a prisoner not only by his conduct but by his exertions
and improvement to win his way to such a privilege."2 Because of
this theoretical standpoint, the Lieutenant-Governor was firmly of
opinion that remissions should not be granted for good conduct alone.
Although this would assist the prison authorities to maintain good order
in the prisons, it would not assist the reform of the offender. Thus a
system of remission of sentences should be based not only on good
conduct, but also on positive industry. The Lieutenant Governor

summed up his views as follows

" Whilst 1 am against the ___ remission of a ___ sentence
.upon the simple condition of good conduct ___ and whilst
I also dissent from the purposes for which it is proposed -
namely, as a means for the mere aid of prison discipline
___ 1 am not against remission of sentences as a part of
a well regulated system of prison management for the

purpose of reforming and improving criminal offenders. n3

* Following the above debate Law 9 of 1876, entitied a Law "To provide

for thé granting of Conditional Pardons," was passed, under which

1 C0O 179/123 Bulwer to Canavon 23 January 1877: Enclosure No 4
- Report of Lieutenant Governor 21 April 1876.
2  1bid |

3 Ibid
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regulations could be drawn up to provide for a uniform system of
granting conditional remission of sentence.! It was only in 1878 that
such regulations were drawn up and published in Government Notice 48
of 1878.2 Conditional remissions were to be granted only to those
prisoners who were serving sentences of over four years imprisonment,
and were not to be granted to prisoners serving life sentences.3 The
maximum period which could be remitted from various sentences was

stipulated in the following scale

Terms of Sentence Maximum Period to be Remitted
Years Years Months
4 1 -
5 1 3
6 1 6
7 1 9
8 2 -
9 2 3
10 2 6
12 3 -
14 3 6
15 3 9
20 5 - y

In accordance with the wishes of the Lieutenant-Governor, prisoners had
to earn the right to a remission by both industry and good conduct. >

- A system of black marks, as proposed by the Colonial Secretary, was
to be instituted. On each occasion a prisoner was guilty of bad
conduct or lack of industry, the Superintendent of the Gaol would record

a black mark against the name of such pr'isoner.6 For each black mark

. Gl

Law 9 of 1876 "Law to provide for the Gr;anting of Conditional Pardons".
‘GG 29 January 1878 GN us.
1bid Regs 1 and 3.

Tbid Reg 2.

Ibid Reg 4.

I1b4d Regs 5 and 6.

-—

o = oW N
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awarded against a prisoner, one week would be deducted from the
maximum period of remission which it was possible for that prisoner
to obtain.1 Once the period deducted reached half the maximum period
of remission which it was possible for a prisoner to obtain, such
prisoner would lose his right to a remission.2 Black marks could be
awarded by the Superintendent of the Gaol alone, and each case in
which a black mark had been awarded had to be reported to the Gaol
Board. If a prisoner felt agrieved he could make representations to -
the Superintendent and the Gaol Board.3 Black marks were to be

awarded ‘according to the following scales :

~SCALE A _ SCALE B
Industrx : Conduct
No. of Punishment for breaches of

Black prison rules, dealt with by
Marks the Superintendent -

A failure in the exer- 1
cise of unremitting
diligence during any

‘one days work The First Occasion 1
GCeneral slothfulness 2 The Second Occasion 2
during one days

work The Third Occasion 3
Cross neglect of 4

work ‘

Punishment for breaches of
the prison rules, dealt with
by the Magistrate

The First Occasion 5

The Second Occasion 10

Subsequent Occasions 15

1 Ib<d Reg 8.
2 1bid Reg 9.
3 Ibid Regs 10 and 11.
i I1bid Reg 7.
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With regard to Scale B black marks were not to be considered as a
punishment for an offence and were not to supercede any punishment to
which a prisoner was liable. They merely constituted a record of

offences for the purpose of remission. '

-In a Circular Despatch dated 17 November 1882 from the Secretary of

State for the Cdlonies, it was sugoested that remission of sentence be
granted in certain instances to prisoners under life sentence.2 It

was proposed that if a convict under life sentence had served fifteen
years, or having served ten years had reached the age of sixty, then

his case should automatically come up for review by the authorities, who
would be empowered to grant a remission of sentence if this was warranted.
This rule would be communicated to all prisoners under life sentences.
Opposing points of view were expressed on the matter by various
authorities in Natal. The Lieutenant Governor approached the matter

from the criminal justice viewpoint and stated :

“ | do not agree with Cthe proposed rules] __ because to
sentence a man for life and to give him to understand that
at the end of fifteen years he may, not necessarily, but
possibly, and probably, get his release, is to vitiate the

sentence that has just been imposed on him. "3

The Attorney General, arguing from the perspective of prison adminis-
tration expressed the contrary view. He stated that it would be

advisable to adopt the proposed rules since

" they might have a salutary influence on prisoners conducting
themselves more in accordance with the regulations in gaol
than would be the case if no hopes of remission are enter-
tained by them at any time

The matter was laid before the Executive Council which decided not to

adopt the proposed rules. Thus prlsoners under life sentence in Natal

1bid Reg 12.

GH 381/Circular Despatch Kimberley to Bulwer 17 November 1882.
1b.id Minute of Lieutenant Governor 20 March 1883.

1bid Report of Attorney General 26 March 1883.
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were to remain excluded from any system which granted remission of
sentences.1 It was only in 1898 that this ruling was revoked and
prisoners under life sentences brought into the system of remission

2
of sentences.

To sum up, it is clear from the above that the form of prison labour
carried out in Natal affected penal policy towards remission of
sentences. In terms of penal theory, a remission of sentence could
ohly be justified if it was granted as an inducement for a prisoner

to reform himself. Thus it could only be granted for positive
industry shown (i.e. evidence of reform) rather than for mere good
conduct. However, the gang labour performed upon the public works
~in Natal, made it impossible for the positive industry of each prisoner”
to be individually assessed. The English system of "good marks" '
could thus not be adopted in Natal. The theoretical problem was over-
come by introducing a system of "black marks" for lack of industry on

the part of any particular prisoner.

SECTION D : THE INTRODUCTION OF STONEBREAKING

As has been pointed out in Section B3, at times when there was an
adequate supply of free labour for the public works, the gaol authorities
experienced difficulty in obtainin'g suitable employment for prisoners
outside the gaols. The year 1886 was one such period, and the ‘pressure
on the authorities to find suitable hard labour employment for prisoners,
was to lead to an alteration in the system of prison labour, and the
introduction of stone breaking. This innovation in penal labour practice,
thus serves to illustrate the significant effect of economic forces in

, determining penal policy.

1 CO 179/146 Bulwer to Derby 11 May 1883.
2 GG 20 December 1898 GN 727.
3 Part One Chapter 2: Prison Labour - B The Employment of

Convicts on Public Works in Natal pp49-59.
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On 10 April 1886 the Governor of Natal wrote as follows :

" The question of finding labour for hard labour prisoners
is an important and pressing one. When | visited Durban
Gaol on the 19th March, | found many hard labour prisoners
in their cells, during working hours, and was informed that
they were kept there because there was nothing for them
to do. "

In order to devise suitable means of employment for prisoners, the
Covernor called for a report upon the practice in the gaols as to hard
labour of the first and second class. The reports of the respective

Superintendents of the Pietermaritzburg and Durban Gaols revealed

that the principle of strictly penal! labcur for the first three months of . . .

sentence, had never really been applied in practice in Natal. In
Pietermaritzburg some attempt 'had been made to corﬁply with the Gaol
Rule concerning strictly penal labour, but this was largely a compliance
with the wordina of the Rule rather than with the principle which
underlay the rule. The Superintendent of Pietermaritzburg Gaol
reported that since the treadmill and shot drill could not accommodate

all prisoners for the first three months of sentence, the period of
strictly penal labour was reduced to one month, and labour at the
Brickyard was appointed hard labour of the first class. This had been
the position since December 1871.2 The Acting Superintendent of Durban

Gacl reported as follows :

" [ T3he only custom hitherto in vogue at this Gaol = has
been the simple practice of sending all male convicts
(except boys under 16) at once to labour on the Harbour
Works or elsewhere _ n3

The treadmill and shot drill had only been used for purposes of punish-

ment. In order to rectify the above situation the Governor commanded

~as follows : . : - - -
1 CS0O 1062/291 Governor to Colonial Secretary 10 April 1886.
2 I1b<d Report of Superintendent Pietermartizburg Gaol 7 May 1886.

3 1b4d Report of Superintendent Durban Gaol 10 May 1886.
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" With regard to the practice of the two gaols in regard to
the penal stage; uniformity must be established on a
practical and practicable basis __ The proper carrying
out of the penal stage is of the first importance in the
prison system. "I

One of the ways in which the Governor's instruction could be carried
out was to institute a system of stonebreaking at the Durban and
Pietermaritzburg Gaols. The Governor considered stone breaking to

be "one of the most suitable forms of labour for prisoners while

- undergoina the penal stage ___."2 Perhaps the Governor's reason
for emphasizing that stone breaking was a form of stnictly penal Laboux,
was that it had been used in the past, at the Durban Gaol, as a means
for employing light labour convicts. Indeed in 1882 a dispute had
arisen over this practice. In February of that year the Colonial
Engineer suggested that such light labour prisoners be employed at
cleaning and maintaining the Gaol, thus allowing hard labour prisoners
then employed at such work, to be sent to the harbour works.3 The

Colonial Secretary supported this suggestion and stated as follows

" The employment of prisoners in 'light labour' at stone
breaking is an utter contradiction of terms such as is,
I venture to say, unknown in pri'son nomenclature
outside Durban Gaol. "%

The Durban Gaol Board, however, stated that it was

" inadvisable to employ in cooking, men who are now
employed at stone breaking inasmuch as they are in-
experienced in cooking and in many instances suffer
from loathsome diseases. "3

Presumably, the same argument applied against employing such prisoners
at cleaning and other maintenance tasks about the gaol. Thus despite

“the objections raised by the-authorities -the situationvremaivned-un-éhanged.

1 1bid Governor to Colonial Secretary 27 May 1886.
Ib4d Governor to Colonial Secretary 26 April 1886.
CSO 846/810 Colonial Engineer to Colonial Secretary 28 February 1882.
1bid Colonial Secretary to Resident Magistrate Durban 15 March 1882.
164d Meeting of Durban Gaol Board 20 March 1882.

U= W N
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It is clear from the above that the proposed introduction of stone
breaking in 1886 was not without precedent. Indeed, towards the

end of 1885 prisoners at the Durban Gaol had been employed in
carrying stones from one side of the Gaol to the other. This form of
labour had been introduced as a temporary measure, to provide exercise
and punishment for the large number of prisoners for whom employment

could not be found outside the Gaol at that time.1

Despite the numerous practical difficulties of instituting a system of
stone breaking, the Colonial Secretary was able to report on 13 August
1886 that "arrangements have now been completed for stone breaking

at Durban Gaol and are now in train for that work at the City Gaol __-"2
‘Stone breaking was to take place within the gaols, since the Governor
regarded "confinement within the walls" as "one of the generally
accepted principles of the penal stage of imprisonment."3 Thus the
Gaol Rules were altered to make 4intia muwial labour during the penal
period (i.e. first three months) of a prisoner's sentence imperative.q
Whereas the introduction of the treadwheels, cranks, and shot drill

had failed to ensure a system of strictly penal labour in Natal, the
authorities hoped that a system of stone breaking would now make this

possible.

Cenerally, the introduction of stone breaking was regarded positively

by the gaol authorities, and resulted in a re-evaluation of the other
forms of strictly penal labour. In October 1886 the Pietermaritzburg

Gaol Board recommended that treadmill labour be alternated-with stone
breaking, and that shot drill should only be performed when stone

was not available. The Resident Magistrate of Pietermaritzburg commented

as follows :

" The Board was of opinion that the advantages of stone breaking
both as to its effect on the prisoners, and as to its resuits -***

1 CSQO 1043/4725.

2 CSC 1175/1699 Colonial Secretary to Resident Magistrate
Pietermaritzburg 13 August 1886.

3 CSO 1175/2144 Governor 26 July 1886.
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" are so great, as to render it unnecessary to alternate it
with shot drill. The treadmill, on the other hand, is most
useful in grinding the maize for the prisoner's food, and
its disuse would be a serious loss. "I '

It is interesting to note that the advantages of treadmill labour were
looked upon in economic terms rather than in terms of its effect on

the prisoners. Indeed, in the case of the Durban Gaol, the effects
of treadmill labour were roundly condemned by the District Surgeon
in May 1887 : |

" | am of the opinion that work on the mill is calculated
to bring on heart disease or lay the foundation for its
future development ___ | do not know whether the tread-

T mill is still in use in the gaols at home or whether the
medical profession are of the same opinion as myself
that it is an unsuitable [ method} __ of punishment.

"
The implementation of stone breaking at the Pietermaritzburg Gaol
resulted in a number of practical problems, since the Government
Brickyard was to close down in February 1887. This meant that
approximately fifty prisoners would be withdrawn from outside labour
3 The Gaol

authorities agreed with the Governor that it was inadvisable to employ

and set to work at stone breaking within the Gaol.
all prisoners within the Gaol :

" The exercising yards and space generally withir& the walls
is insufficient for from 250 to 270 prisoners. "

However, there was very little public work in Pietermaritzburg at the
time which was suitable for the employment of con\)icts. Thus the Gaol
authorities were forced to carry out stone breaking on a large scale
within the walls of the Gaol. This created severe problems with regard
to the safe custody of prisoners, and in August 1887 the Superintendent

of the 'Pietermaritzburg Gaol pointed out as follows :

1 CS0 1100/4050 Resident Magistrate Pietermaritzburg to Colonial
Secretary 12 October 1886.

2 CS0 1062/291 District Surgeon Durban 30 May 1887.
3 CS0O 1118/960 and CSO 1118/963 and CSO 1118/983.
4 CSO 1118/496 Governor to Colonial Secretary 12 March 1887.
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" | beg to bring again before the Government the extreme
danger of having 60 or 70 convicts employed at stone
breaking in the Caol Yard, all armed with stone hammers.
In the event of an outbreak we are entirely at the mercy
of the prisoners. "I

The Superintendent considered it unsafe to arm the guards with fire-
arms, since they were surrounded by convicts and could easily be
disarmed. He requested that a yard for stone breakino be constructed,
with towers from which armed guards coeld supervise the work. In
September 1887 the Resident Magistrate of Pietermaritzburg again
pointed to the urgency of providing an extra yard for stone breaking.
He pointed to the "very inflammable nature of native convicts, which
the slightest spark may at any moment kindle to a blaze," and stated

further as follows

" Should disaffection spread among the convicts, a leader
appear among them, nothing could, under present
arrangements, avert an outbreak, which must inevitably
entail most disasterous consequences. That no such out-
break has yet occurred | consider due to chance more
than to watchfulness, though | know that no possible
precaution is wantmg, on the part of the Superintendent
and Warders. "2 :

After this dire warning, a stone breaking yard was constructed at a
cost of £200. Despite this security measure, a riot occurred amongst
the prisoners, and on 29 May 1888 the Superintendent of the

Pietermaritzburg Gaol reported as follows

" There has been an outbreak amongst the convicts this
afternoon. They all rose en masse with their hammers.
Several of the native guards are badly hurt and also
some of the convicts. The convicts attempted to get
through the door, but were prevented "3

1 (SO 1166/5283 Superintendent Pietermaritzburg Gaol 11 August 1887.

2 CS0 1175/4001 Resident Magistrate Pietermaritzburg to Colomal
Secretary 1 September 1887.

3 CSO 1188/2329 Superintendent Pietermaritzburg Gaol to Colonial
Secretary 29 May 1888. :
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Following this incident it was decided to divide the stone breaking
yard into stalls, containing from eight to ten men each. Clearly, all
the above problems arose as a result of the fact that there was in-
sufficient outside labour for prisoners to perform. The situation
was eased during 1889 with the re-opening of the brickyard and the
use of convict labour for the construction of a new block of cells

at the gaol. 1

The implementation of stone breaking at the Durban Gaol was to follow
a completely different course to that followed at the Pietermaritzburg
Gaol. Once again, the general economic conditions prevailing in
Durban, and the state of the free labour market, were to play a
determining role.” In January' 1887 economic considerations fbrced

the Governor to accept the compromise of what he had, a few months
previously, called the "generaﬂyactepted principle" that a prisoner

be confined within the walls of the prison during the first three
months of his sentence.2 The Governor directed that in the case of
the Durban Gaol

" a relaxation of this rule may be allowed as an exception
" in favour of the Harbour Board, and that hard labour
convicts, otherwise available for employment on the
Harbour Works gang, shall, ,during the penal stage, be

sent out with that gang. "

It woul.d thus seem that the supply of labour to the harbour works was

no longer as favourable as it had been in previous months; and the
Covernment found it necessary to compromise the penal principle which,

a short while previously, it had ordered to be enforced. Some attempt,
however, was made to adhere to the penal principle, and the Chairman

of the Harbour Board was informed that the relaxation of the Rule had been

permitted on the following condition only :

1 €S0 1213/1370. - ’
2 See footnote 3 p70.
3. .. . .£S80:.1117/315. Colonial Secretary to Resident Magistrate. Durban: - -z

18 January 1887. -
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" [TJbhat these prisoners are so conveyed and employed as
to carry out the spirit and intention of the Rule, by
their complete isolation from intercourse of any sort
with the outer world, and by their being put to such
work only as will not bring them within sight or hearina

of persons not immediately connec'red1 with the works or
with the management of the Gaol. "

Whether the Harbour Board would have been able to comply with the
above condition in practice is to be doubted. The harbour works
cgang was subsequently increased by about seventy convicts, althouch
a certain number of convicts continued to be employed on the tread-
‘mill and at stone breaking," [Jhe former for mealie crushing
purposes and the latter to complete the contract with the Durban
Corporation."2 Thus stone breaking at the Durban Gaol was carried
out to fulfil contract requirementsrather than of necessity as at the
Pietermaritzburg Gaol. In Durban at this time as much labour as
possible was needed at the harbour works. In July 1887 it was even
proposed that prisoners employed within the Gaol at cooking, cleaning
etc, be sent to the harbour works. The various tasks of Gaol main-
tenance would then be carried out by those prisoners who were kept
within the Gaol to work the treadwheel, during the intervals between

their work on the treadmill.3

To sum up, the above section illustrates the effect exercised by the
condition of the free labour market upon penal labour policy. When
free labour was plentiful, it became more difficult to find suitable
“employment for convicts upon the public works, and alternative em-
ployment had to be found. In 1886 this alternative was provided by
the introduction of stone breaking. The Gaol Rules were altered to
make Wtra muwwal labour during the first three months of a prisoner's
sentence imperative, but this principle was soon departed from as free
labour became more scarce, and convict labour was cnce again required
upon the public works. The state of theeconomy thus played an im-

portant role in determining penal policy.

1 Ibdid

2 1b4d Supermtendent Durban Gaol to Resident Maglstrate Durban
20 January 1887.

3 CSO 1146/3241 Colonial Engineer to Colonial Secretary 17 July 1887.
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CHAPTER 3 : PRISON ACCOMMODATION

‘Throughout the period covered by this thesis, the prisons of Natal
were almost constantly plagued by the problem of overcrowding, which
has remained a feature of South African prisons to this day. The
overcrowding was the result of two factors: Firstly, the weakness

of the colonial state, which lacked the resources to provide sufficient
and suitable accommodation. | Secondly, the explosive growth of
Natal's prison population. One of the main reasons why Natal's

prison population grew so rapidly, was the coercive nature of social

relations between blacks and whites in the colony. Black resistance

" 't6 ‘restrictive legislation aimed at the social control of the-African

population, led to the imprisonment of large numbers of blacks for
petty offences. However, this important point will be fully discussed
in Part Two of this thesis, and this chapter will concentrate on the
fact of overcrowdino and its results. It will outline the attempt of
the Natal Government at the insistance of the Imperial authorities,

to introduce the separate system into the aaols of Natal, and the
eventual failure of this policy as the result of an ever increasing

prison population.

As has been pointed out in Chapter 1, the "Digest and Summary of
Information respecting Colonial Prisons" of 1867, stressed the importance
of the principle of the separation of prisoners, as being fundamental

to prison discipline.2 The response of the authorities in Natal to the
principle of separation as set out in the Digest was not positive.3 The
reasons for this negative response were, firstly, economic. Prison
accommodation in Natal was simply not sufficient to provide each
_prisoner with a separate cell, making separation by construction
impossible. Separation by system was also not possible due to the

nature of prison labour performéd in Natal, which required that prisoners

1 See Appendix 4 p204.

2 Part One Chapter 1: The British lnvestlgatlon mto the State of
"~ 7 the Colonial Prisons 1865-1867 pp~32=37." =~ -

3 For example see C0 179/89 Keate to Buckingham 6 May 1868:

Enclosure - Report of Colonial Engineer 26 December 1867.
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work in gangs on public works. Secondly, the authorities in Natal
rejected the separate system for black prisoners for reasons of racist
ideology. For example, the Colonial Engineer was of the opinion that

the separate system would not be

" particularly advantageous in the case of Kafirs and
Coolies who form the great majority of prisoners in
Natal. Provision for enforcing this system, however,
in particular cases and especially amongst persons of
European blood is very desirable . !

The Lieutenant Governor agreed with this view. Possibly, in the
crowded prisons of Natal, a separate cell was looked upon as a privilege.
~The purpose of separating prisoners was to prevent them contaminating
each other and to create a suitable climate for reform. Perhaps black
prisoners in Natal were not considered worthy or capable of reform,

and imprisonment in their case was to serve merely a punitive and
deterrent function. As will be show, even thouch the authorities in
'Natal were brought to accépt the necessity of applyino the separate
system to all prisoners, with the limited prison accommodation in Natal
white prisoners were always given preference when extra cells did

- become available.

The Commission of Enquiry appointed on 19 November 1868 to investigate
the reform of Natal's penal system, confirmed the fact that it was
impossible to carry out the separate system in eithér the Durban or -
the Pietermaritzburg Ga/ol, because of lack of accommodation. For
example in the Pietermaritzburg Gaol at this time twenty two white
prisoners were confined in seven cells, ‘while forty black prisoners
occupied ten cells.2 With regard to a possible increase in gaol
accommodation the Commission noted that "in the present financial state
of the Colony there is no probability that new gaols would be constructed. ">
While the separation of prisoners by construction was not possibie, the

Commission recommended that a system of classification of prisoners be

1 Ibid
2 C SO 324/304 Evidence of Superintendent Pietermaritzburg Gaol!
to Commission.

3 CSO 324/304 Report of Commission p3.
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introduced. The Commission recommended that prisoners be classified
as follows : convicted/untried; first or second conviction/repeated
conviction; short sentence/long sentence; particular offence (e.g.
rape) /other offences.1 In practice only the separation of convicted
from untried prisoners was effected at this time. However, Lieutenant-

Governor Keate promised that the T

" further classification sugaested | shall endeavour to carry
out in proportion as | can introduce .,improvement into the
internal arrangement of the Gaol. "

The Commission made another recommendation in connection with the
separation of prisoners, i.e. that a number of cells be constructed to

enforce solitary confinement. The reason given was that

" wunder Lccal laws a priscner may be sentenced to solitary

"~ confinement and [@lsg) ___ it must necessarily form a
large portion of the treatment of criminals as a punish-
ment for prison offences. "3

When the Commission referred to prisoners being sentenced to "solitary
confinement" under "Local laws" they must have been referring to
"separate conflnement" "Solitary confinement”, in its strict sense,
constituted a severe punishment for prison offences, necessar;ily
imposed for a short period, and such sentences were not imposed by
the courts.q These sentences of "solitary cpnﬁnenient" (i.e. separate
confinement) imposed by the Natal courts were reserved for offenders
"of the most desperate character."5 Thus the separate system was to

be applied to a small number of prisoners in Natal's gaols.

By 1872, the year in which treadwheels and c¢ranks were imported into
Natal for the purpose of introducing strictly penal labour, severe

cvercrewding. in the. gaols still made it impossible. to introduce the. ~ _ ..

1b4id
CO 179/93 Keate to Granville 14 April 1869.
CS0O 324/304 Report of Commission p3.

CO 179/93 Keate to Granville 14 April 1869: Draft .of Granvn“e S .
reply to Keate sent 28 July 1869.

5 164d Para 4.

WO
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separate systerﬁ. Thus, of the two major penal principles laid down in
the Digest - strictly penal labour and the separate system - an attempt
was being made to introduce the former, while chronic overcrowdina
prevenfed the introduction of the latter. In 1872 the Durban Gaol

was overcrowded to such an extent that only 176 cubic feet of space
was available for each prisoner. (The Dicest laid down that 900 cubic
feet of space per prisoner was suitable for prisoners in England, while
even more space was necessary in tropical climates!1) This was the
lowest figure of all the Natal gaols and compared very unfavourably
with the figure for the Pietermaritzburg Gaol i.e. 696 cubic feet per
pris;oner.2 Overcrowding had many adverse effects e.q. since there
was no infirmary at the Durban Gaol, fhe general overcrowding
resulted in the cells which were allocated to sick prisoners.also being

overcrowded. On 5 November 1872 the Durban CGaol Board noted that

" in some cases it is to be feared that life has been
sacrificed for want of proper accommodation for
the sick. "3

Of course, with the overcrowding in Natal's gaols, it was impossible
to introduce the separate system. The Natal Blue Book for 1872 stated

as follows

" None of the prisons are on the separate system. The
separation enforced, where the gaol accommodation admits
of it, is that of sexes and races. Prisoners on remand
are also, where practicable, kept apart from convicted
prisoners. All male prisoners sentenced to hard labour
are worked in association. "%

In the years which followed there was to be constant pressure from the
authorities in England for this situation to be remedied.. On 30 July

1873 the Secretary of State, Lord Carnarvon expressed his concern. at

-t

Digest p84 XVI.

Natal Blue Bcck 1872 at AAS8 point V.
CS0O 424/2228 Meeting of Durban Gaol Board 5 November 1872.
Nataf BlLue Becek 1872 at AAS8 point |,

= w N
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the lack of prison accommodation in Natal and recommended that the
Lieutenant-Governor give the matter his "early and serious consideration". |
On 31 August 1875 Carnarvonnoted that the system of prison discipline
in Natal was "at variance in almost every particular" with the principles
set out in the Digest.2 No attempt had been made to introduce the
separate system and the prisons were excessively overcrowded. Since

there was no lighting in prison wards

" a number of depraved men are left huddled together in
the closest proximity in unlighted wards for from eight
to twelve hours at a time. "

The Secretary of State could only wonder :at: the "extent of depravity"
which must prevail under such conditions.u He severely reprimanded

the Natal authorities as follows :

" It is a serious aagravation of the scandal that the state
of things disclosed by these Returns is not now made
known for the first time, nor can the Colony plead that
the subject has not been brought to the notice of their
Government, for | observe that my Predecessors have
not failed to urge regorm upon the Colony in this most
important matter. "

He expressed the hope that the legislature would rectify matters and
place the prison system of the Colony "on a footing which will be
creditable to the community(.;" However, on 8 November 1876 the
Secretary of State noted that it did not appear as if any material
improvement had been made and requested a "full and early report"

7
from the Lieutenant-Governor on the subject.

Clearly the Lieutenant-Governor had to act. In May 1877 he compiled

an important Minute in which he analysed the lack of accommodation at

P S mpen R e T

1 GH 58/Despatch 350 Kimberley to Pine 30 July 1873.

2 GH 66/Despatch 124 Carnarvon to Bulwer 31 August 1875: Para 3.
3 1bid Para 7.

4 . ~Ibdd

5 1bid Para 9.

6 Ibid Para 11. '

7

GH 73/Despatch 324 Carnarven to Bulwer 8 November 1876.
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the Pietermaritzburg Gaol and the. implications of this for prison
discipline.1 He pointed out that the prison population of the
Pietermaritzburg Gaol had risen from a daily average of 57 in 1872

to 106 in 1875. Occasiona”y over 130 prisoners were confined in

the gaol at one time. Between 1869 and 1877 the number of cells
available for prisoners in the Pietermaritzburg Gaol had only increased
from i7 to 28.2 The Lieutenant-Governor noted that if each prisoner
was given 500 cubic feet of space (well below what had been laid down
in the Digest) the prison could accommodate 80 prisoners. However,
the daily average prison population was 106. He thus drew the

following conclusion

" The present accommodation then is wholly inadequate to
the demands upon it, the daily number of prisoners
being far greater than the prison can properly
accommodate, whilst sometimes there is excessive
overcrowding __ Additional accommodation3theref0re is
urgently and imperatively needed ~_ . " '

As a result of the overcrowding the system of prison discipline was
agravely defective. Individual separation of prisoners was completely
impossible, énd the. only classification carried out was that between
male and female, and black and white (At night "prisoners of European
descent" were kept separaté from "prisoners of African and Indian

nationalities.")

" Untried prisoners, convicted prisoners, juveniles,
adults, felons, misdemeanants, long sentenced prisoners,
short sentenced prisoners, -, are all associated
indiscriminately together. "

The Lieutenant-Governor thus recommended "the erection of a strong

double storied building containing eighty or one hundred cells" so

CO 179/126 Bulwer to Hicks Beach 9 January 1878: Enclosure No 1
- Minute of Lieutenant Governor 31 May 1877.

2 Most of these extra cells were made available by the departure of
the lunatics from the gaol in the early part of 1875. A "temporary
lunatic asy!um" had been set up in the Pietermaritzburg Gaol in
1866 and it was only in 1875 that a separate lunatic asylum was
established (CSO 261/2257 and CO 179/126 Bulwer to Hicks Beach
8 January 1878: Para 4).

3 C0O 179/126 Bulwer to Hicks Beach 9 January 1878: Enclosure No 1
- Minute of Lieutenant Governor 31 May 1877.
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that prisoners could be separately confined at night and a proper

system of classification introduced.1

A Special Committee was set up to consider these recommeridations of the
Lieutenant Governor and point out possible problems. One of the
problems considered was raised by the Colonial Engineer. He pointed
out that whilst in England only"Europear!’ males and females had to be
dealt with, in Natal there wereat least four different nationalities. |If
each nationality confined in the prisons of Natal (i.e." Europeang’;
"Kafirs¥"Coolied; "Hottentotd) was to be divided into males and females;
juveniles and adults; untried and convicted; and felons and mis-
demeanants, it would mean the creation of 48 separate classes of

prisons. Of course, besides being highly.impractical, it was eco- ...
nomically impossible to build separate accommodation for each of these
class’es.2 However, it was decided that such "refinement of classi-
fication" was not neces.sary, and a plan was drawn up for a new cell
block at the Pietermaritzburg Gaol containing 70 cells.® The Special
Committee noted that if this building was constructed, the Pietermaritzburg

Gaol would

" contain separate cell accommodation for 100 prisoners,
or more than double the number which can be separately
confined in . the largest gaol of the Cape Colony. "4

Since the proposed new building would allow each prisoner to be confined
separately at night, the problems of classification would be largely
solved. Prisoners of all nationalities could be associated by day, the
main classification being between male and female, and convicted and
unconvicted prisoners. Convicted prisoners could then be divided into
felons and misdemeanants, and juveniles and adults, and unconvicted
prisoners into juveniles and adults, and "European" and "other

nationalities"”. This would mean eight classes of male and eight classes

1 Iodd
2 T1bid Enclosure No 5 - Notes by Colonial Engineer 1 July 1877.
3 I1bid Enclosure No 10 - Lieutenant Governor to Colonial Secretary

12 September 1877. ,
4 T1bid Enclosure No 9 - Report of Committee 4 September 1877.



82

of female prisoners. Less ambitious plans were drawn up for extending
the accommodation at the Durban Gaol, and in his address on opening
the seventh session of the Legislative Council, the Lieutenant Governor

stated as follows

" The large increase in the number of prisoners annually
committed to the Pietermaritzburg and Durban Gaols
urgently calls for additional accommodation in these two
Central Gaols, and you will be asked to make provision
for the purpose of supplying such further accommodation
in conformity with the requirements of a sound penal
system. "1

On 9 January 1878, the Lieutenant Governor was able to report to the

Secretary of State that

" the Legislature has voted £11,000 [ £8,000 for Pietermaritzburg
and £3,000 for Durban 1 for the improvement of the two
Central Gaols during the year 1878; and, however short
that amount may fall of what will be necessary to make these
Gaols what they ought to be, it is a very liberal contri-
bution for the year, and will enable the Government to make
some essentially necessary additions to the accommodation
and efficiency of these two important Institutions. "

The initial response of the authorities in England was very favourable,
and the Secretary of State approved the steps being taken, his only
complaint being that more money had not been allocated for the improve-
ment of the Durban Gaol. He instructed Lieutenant Governor Bulwer

as follows

" You should strongly urge on the Legislature the necessity
of carrying on the work more vigorously next year and
of devotina a considerable sum of money to providing fresh
accommodation and reconstructina the interior of the present
buildina. "3

The Secretary of State approved of the proposed system of classification

of prisoners, noting that in his opinion race and colour were not "among

1 1bid Enclosure No 4 - Opening Address of Lieutenant Governor
7 June 1877.
2 Ibid Para. 12.

3 GH 83/Despatch 56 Hicks Beach to Bulwer 30 May 1878: Para. 3.



83

1 He re-

the points most urgently demanding to be provided for."
commended that the distinction between felons and misdemeanants,

in essence an artificial Legal distinction, be replaced by a distinction
between long and short sentenced prisoners, which was more sound

in terms of penal practice. The attitude of the English authorities changed
dramatically, however, with the outbreak of the Zulu War in 1879,2

and the grand scheme for the improvement of Natal's Gaols received

a setback. As a result of the war the financial position of the Colony,
already not at all good, deteriorated even further. The British
Government at this time contended that they had a claim in Equity
on'Natal to recoup part of the money spent on the Zulu War and
flgures of £1,000 000 or £1,500 000 were mentioned. 3 With this

' financial threat hangmg over it, Natai could not afford to allcate
large sums of money to public works such as prisons. The authorities
in Natal were instructed to expend such sums as were absolUtely
necessary to prevent half finished work from deteriorating. Lieutenant
Governor Bulwer was understandably unhappy about this instruction
and on 30 July 1879 he reminded the Secretary of State that it was the
British Government which had insisted on prison reform in the first

place :

"  Few subjects, perhaps, have of late years more enaaged
the attention of successive Secretaries of State than the
reform and proper organisation of the Prison and Hospital
Establishments in the Colonies _ _ n

‘He"'went further ‘to point out thebona 4ides of the Natal Government-: -~

" The Legislative Council of the Colony has met the
proposals of the Government in a spirit that reflects
much credit on it, for popular Assemblies in new
Colonies are apt to prefer the expenditure of Public
money on objects which bring about more material

I1bid Para. 4.

See Appendix 3 p202.

CO 179/130 Bulwer to Hicks Beach 31 July 1879.
CO 179/130 Bulwer to Hicks Beach 30 July 1879.
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" advantage to the various individual or class interests of
the community rather than on Institutions and Establish-
ments of the kind to which | have been referring. "l

While the Secretary of State acknowledged the truth of the above state-
ments he insisted firmly that circumstances had been totally altered by
the outbreak of the War. As a small concession, the extension of the
Durban Gaol at a cost of £3,000 was to be proceeded with. The major

. . 2
reform of Natal's prisons, however, would have to wait.

In his annual report for 1880 the Colonial Engineer was able to state
that the extension of the Durban Gaol mentioned above had-been completed,
and would "afford additional accommodation for a considerable number of
prisoners."3 However, he pointed out that additional cells were needed,
since the gaol was still overcrowded. The state of repair of the Durban
Caol at this time was far from satisfactory; and on 20 October 1880 the
Durban Gaol Board stated as follows :

" The Superintendent has brought to our notice the
very dilapidated state of the cells in the old Gaol,
and also the corridor. The flooring in each case
has crumbled away leaving the floor quite unfit for
washing and for Kafir's sleeping. The plaster on the
walls of nearly all the cells has dropped off. Our
attention again has been brought to the present state
of the 'Gaol yard' which in bad weather is nothing but
a chain of water holes ___. nh

The situation at the Pietermaritzburg Gaol was even worse, since no
additional accommodation had been provided. The Cdlonial Engineer
noted that the accommodation provided at the Pietermaritzburg Gaol
was "wholly inadequate for the number of prisoners confined in this

- Gaol."> The overcrowding was made worse by the increasing numbers

1bid

GH 93/Despatch 68 Hicks Beach to Wolseley 27 September 1879.
Natal Bfue Book 1880 at JJus.

CSO 777/4202 Meeting of Durban Gaol Board 20 October 1880.
Nataf BLue Book 1880 at JJH5.
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of military prisoners being sent to the Gaol. On 10 November 1880,

the Superintendent of the Pietermaritzburg Gaol complained as follows :

" [I1t] is almost impossible to crowd more prisoners
into the cells where the prisoners have not 200 cubic
feet each. Additional accommodation is urgently re-
qunred and then we can take 1|n as many court martial
prisoners as may be sent.

Inevitably the overcrowding led to a deterioration in the standard of .
health within the gaol, and the District Surgeon made the following
comment in’ support of the Superintendent's call for additional

accommodation :

" The crowded state of the Central Gaol has, since
September shown a great increase in the sick list
. As many as 40, out of a total of 185, have been
on the sick list on various days during the last
month. Serious forms of Dysentry and Diarrhoea
are of frequent occurrence. | consider that additional
accommodation is urgently needed. "

Despite this serious state of affairs, the Goverhment regarded the needs
of the military as paramount, and the Superintendent was instructed to
comply with the wishes of the military authorities "by pitching tents

for Kafirs, or by some other means _~_."3 Clearly the interests of
white mi!itafy prisoners were placed above those of black civilian
prisoners. The above order was reluctantly obeyed, as is indicated
.from the. following statement by the Resident Magistrate of Pietermaritz-

burg :
" Order has been complied with; but it involves crowding
and it is impossible to put men under long sentence in "
tents. Moreover, measles have broken out in the Gaol. "
1 CSO 778/4359 Superintendent Pietermaritzburg Caol 10 November 1880.
2 1bid District Surgeon Pietermaritzburg.
3 Ibid Colonial Secretary to Resident Nagl strate Pletern'arltzburg
10 Noverber 1880.
4 Ibid Resident Magistrate Pietermaritzburg to Colonial Secretary

17 November 1880.
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During 1881 and 1882 additional accommodation was constructed at both
the Durban and the Pietermaritzburg Gaols. At the Durban Gaol an
additional block of cells and a hospital were provided at a cost of
£10,500. A block containing separate cells for sixty two prisoners

was constructed at the Piete}‘maritzburg Gaol at a cost of £6,425.1
In the words of the Colonial Encineer, the extra accommodation was

constiructed

" on what is known as the 'separate system' a system
which is now universally adopted in all modern
Gaols. "Z :

~-The-authorities thus:ciearly intended to introduce the separate-system -

into the Durban and Pietermaritzburg Gaols. However, due to the
rapidly increasing prison population, it proved impdssible almost from
the start for this intention to be carried into effect. In the case of -
the Pietermaritzburg Gaol, for example, the Gaol Board resolved as

follows on 5 September 1882 :

" L[ T3bhat the New block be reserved, for the present,
for long sentenced prisoners each to be confined in
a separate cell and that the remainder of the long
sentenced prisoners who cannot be accommodated in
the New Block, should be, as far as possible confined
in separate cells in the Old Block ___."

However, a mere two months fater on 5 December 1882, the Super-

intendent of the Pietermaritzburg Gaol reported as follows : -

" That it is impossible to comply with the recommendation
of the Board to keep natives in separate cells in the
New Block, and recommends that 10 cells be kept for
separate prisoners, and that 3 natives be placed in each
of the other cells instead of one, owing to the present
pressure. _ "4

1 Natal Bfue Bock 1882 at FF109.
Nataf Bfue Bock 1881 at FF91.

3 CSO 897/858 Included in Report of District Surgeon Pietermaritzburg

14 April 1883.
4 1bid
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Thus, as with the attempt to introduce strictly penal labour into Natal's
two Central Gaols, the rapidly expanding prison population combined
with a lack of resources, prevented the separate system from being’
widely introduced into Natal's penal system. The separate system was’
applied to a very limited extent, but was restricted mainly to white
prisoners. However, even this limited application of thé separate
system was to be curtailed as the problem of chronic overcrowding’

arose once more.

By February 1886, a mere three years after additional accommodation had
been provided at the Durban Gaol, the problem of overcrowding had once
again reached such proportions that the Superintendent found it necessary

to write to the District Surgeon as follows

" All the cells in the Central Gaol are crowded to excess
notwithstanding the additional accommodation lately
afforded which has given room for 47 more. 1 think
it is advisable that you should report to Government'
the necessity of providing extended accommodation as
early as possible, so that in case of any epidemic breaking
out amongst the Prisoners - with a serious result - the
responsibility then would not be attached to us. "1

The District Surgeon complied with this request and drew particular

attention to the plight of the black prisoners in Durban Gaol

" | found that the cells in the portion of the Gaol
appropriated for the Coloured prisoners are far too
much crowded especially at night. As many as from
5 to 8 adults are placed frequently in a small cell
of say 577 feet cubic space. "2 '

As for the forty eight white prisoners confined in Durban Gaol, these
were accommodated in thirty three cells - twenty five single cells and
eight containing three prisoners each. The Executive Councii ordered
that three European prisoners be allocated to each cell, and that the

cells left vacant in this way be set aside for African prisoners.3

1 CS0 1066/684 Superintendent Durban Gaol to District Surgeon
Durban 13 February 1886.
2 1bid Report of District Surgeon Durban 15 February 1886.

3 1b4id Executive Council 23 February 1886.
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There was thus no place for the separate system, even in the case of
'Turopean" prisoners, in Natal's greatly overcrowded gaols at this
time. Clearly, additional accommodation had once again to be provided,
especially in the case of the Durban Gaol, and the sum of £8,000 was
placed on the Estimates for 1877 for this purpose. In the str'uggle by
the Natal authorities to secure approval for the above expenditure, it
is interesting to note that iihey seem to have accepted the impractical-
ity of introducing the separate system, in its entirity, into Natal's
prisons. The proposed construction was to be the final stage of the
successive improvements which had been carried cut according to the
plans drawn up in 1879, for enlarging and improving the Dur;ban Gaol.
Of course these plans had been drawn up with the aim of providing
sufﬁcvient accomrhodation for the introduction of the separaté system.
As is indicated by the following statement made by the Clerk of Works

in October 1886, it was now accepted that this would be impossible :

" [COJdwing to the large increase in the number of
prisoners confined in the Gaol, it has been found
altogether impracticable, without incurring considerable
outlay in providing large additional accommodation, to 1
carry out the solitary system, except in special instances. "

In a Despatch to the Secretary of State the Governor too pointed out
that the proposed additional accommodation, while desperately and

urgently needed, would not permit of the introduction of the

separate system :

" The complete scheme provides accommodation on the
separate system for 160 convicted prisoners only. The
number of convicted prisoners in Durban Gaol, as
shown by the daily return of last week, is 301 and this
number is below average. The urgency of this work is
obvious. Any 2further delay in carrying it out is to be
deprecated. " : '

1 GH 140/Despatch 27 Stanhope to Havelock 4 October 1886 :
Statement by Clerk of Works.

2 CO 179/164 Havelock to Granville 17 August 1886.
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Despite the urgency of the situation, permission to undertake the
necessary expendit‘ure was not immediately forthcoming. The authorities
in England at this time were very concerned to keep expenditure in

Natal as low as possible and pointed out as follows

The financial condition of the Colony __ renders it
of the utmost importance that ail works, which are
not of pressing urgency, should be postponed until 1
the equilibrium of the finances has been restored. "

The Governor was thus forced tofurther justify the proposed alterations.

In December 1886 he informed the Secretary of State as follows :

" C T 3Jhe buildings which it is proposed to erect ___
include, in addition to thirty two cells, the whole
of the Administrative Block; and ___ by the con-
struction of this Block, cells now appropriated for
untried prisoners, rooms now occupied as offices,
storerooms etc will become available for occupation
by convicted prisoners. In this way ___ additional
accommodation for at leait seventy prisoners, in all,
will be provided _ . "

Only following this Despatch did the authorities in. England approve of
the expenditure. Finally, after all the above arguments and debates,
the Legislatfve Council of Natal decided to grant only £4,000 (i.e.

half the amount required) for additions to the Durban Gaol in 1887.3
In 1888, however, the permissable expenditure for additions to the
‘Durban- Gadl- was~increased to £10,000.u The additions were. finally ;i .. s
completed in 1889 at a cost of £10,004 18s 3d.5 In March 1889 con-

struction was begun on a new block of cells at the Pietermaritzburg

Gaol,6 and the Governor reported as follows to the Secretary of
State on 28 June 1889 :

" When the extension of the Pietermaritzburg Gaol, now
under construction, is completed there will be little
danger of overcrowding in that Gaol ___. n7

GH 140/Despatch 27 Stanhope to Havelock 4 October 1886.
CO 179/165 Havelock to Stanhope 6 December 1886. |

GH 141/Despatch 1 Holland to Havelock 17 January 1887.
Nataf Blue Book 1888 at J4-5.

Natal Blue Book 1889 at J6-7.

GG 23 April 1889 GN 306.

C0 179/175 Mitchell to Knutsford 28 June 1889.
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The new cell block was completed in 1890 at a cost of £8,251 Us Hd.1

Despite the additions to the Durban and Pietermaritzburg Gaols noted
above, it did not take long before overcrowding was once again a
problem. The problem was particularly pressing in the case of the '
Durban Gaol, and in October 1892 that gaol was overcrowded to the
extent that over fifty short sentenced prisoners were forced to sleep
in the corridors at night.2 in December 1893 the Superintendent of
the Durban Gaol informed the Government that, as a result of over-
crowding, seventy three prisoners were forced to sleep in the corridors
at night.3 The Governor of the Durban Gaol pointed out in each of
his annual reports for the years 1896 and 1897 that the Resident
"Engineer in charge of the harbour works wished to increase’ the-
number of convicts employed on the works, but that the lack of
accommodation in the Durban Gaol made this impossible.“ Finally, in
his annual report for the year 1897, the Chief Commissioner of Police

was able to report as follows :

" A new wing is about to be commenced at the Durban

Central Gaol to accommodate extra convicts required ‘

for the harbour works, nearly all the convicts confined

in this gaol being long-sentenced natives employed upon

these works, and the Engineer—in-Charsge is continually

crying out for more convict labour. "
This new cell block was completed in June 1898, and provided accommo-
dation for an additional 114 African and Indian convicts. The Covernor™
of the Durban Gaol reported, however, that there were not sufficient
convicts to immediately fill up all the additional accommodation. This
was of very little satisfaction to the Engineer of the Harbour Department
"who was urgently in need of much more convict labour than could be
sent to him at that time."® This critical shortage of convict labour

began to ease towards the end of 1898, however, as the new cell block

Natal Blue Book 1890-91 at JJ 12-13.

1

2 CSO 1345/4668 Report in Natal Witness of 11 October 1842.

3 €SO 1382/5780 Superintendent Durban Gaol 13 December 1893.

4 Natal Blue Books1896 Vol |1 Departmental Reports at Fiul4; and 1897
Vo! |1 Departmental Reports at F55.

5 Natal BLue Book 1897 Vol |l Departmental Reports at F25.

Natal Blue Book 1898 Vol 11 Departmental Reports at F59.
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at the Durban Gaol became more fully occupied.

With the outbreak of the Second Anglo-Boer War in 1899, the Gaols
of Natal were called upon to accommodate a greatly increased number
of prisoners. In his report for the year 1899, the Chief Commissioner

of Police stated as follows :

" ln'speaking-of the Gaols throughout the Colony | have
nothing but praise for the way they stood the extra
strain thrown upon them by the large increase in the

. 1
number of prisoners they were called on to accommodate ___."

The Gaols were similarly crowded during 1900, and the Chief Commissioner

reported as follows :

" In consequence of the large numbers of rebel prisoners,

the central gaols have been inconveniently crowded,
but the opening of the new central gaol at Eshowe in
November afforded a certain relief tozthe gaols of
Durban and Pietermaritzburg __ . "

Despite the construction of a new wing at the Durban Gaol during 1902,3

Natal's gaols remained generally overcrowded. For example, the Governor

of the Durban Gaol stated as follows in his report for the year 1903 :

" CT dhough the new block ___ has been completed and
occupied during the year, the cell accommodation is
still insufficient for the requirements, and the Gaol is
practically always much overcrowded. ___ The ‘great
majority of cells, each intended for only one convict,
are occupied by three, and even then a considerable
number of convicts have to be accommodated to sleep
in corridors of Blocks. "4

The Pietermaritzburg Gaol was similarly overcrowded, and the District

Surgeon of Pietermaritzburg stated as follows in his-,réport for the

1 Natal Blue Book 1899 Vol Il Departmental Reports at F11.

2  Natal Btue Book 1900 Vol 11 Departmental Reports at F13.

3 Natal BLue Bock 1902 Vol Il Departmental Reports - Report of
Chief Commissioner of Police at p5.

4 Natat Blue Book 1903 Vol II Departmental Reports - Report of

Chief Commissioner of Police at p9.



year 1903 :

At present | consider the Gaol very much over-
crowded __ . |If the present state of things is
continued, undoubtedly a high rate of sickness
will result. "1

The problem of overcrowding and its attendant evils thus continued to
plague Natal's penal system into the new century. In 1906 Natal's
prisons faced an accommodation crisis with the influx of large numbers
of "rebel" prisoners following the Bambata Rebellion.2 In response to
this crisis, a convict station was established at the Point in Durban

which by 1908 could accommodate about 700 men. 3

To conclude, it may simply be stated, in light of the above evidence,
that overcrowding in Natal's gaols remained a pressing problem through-
out the period covered by this thesis. The overcrowding led to a
deterioration in the standard of health of the prisoners, as well as
increasing the risk of escapes. To help alleviate these problems, the
authorities were placed under pressure to find suitable employment for
prisoners outside the goals during the day.q Much of the overcrowding
was a result of the fact that the prisons were used as means for the
social control of blacks. This important theme in Natal's penal history

is examined in Part Two of this thesis.5

1 1bid ps8.

2 See Part Two Chapter 2: Black "Rebels" and Imprisonment pp
123-130 and Part Two Chapter 5: The Prison Reform Commission
of 1905-1906 - A Blueprint for Racially Differentiated Punishment

pp 167-186.

3 Legislative Assembly Debates 1908 Vol 46 p251: Attorney General

b 15 September 1908. ‘

4 See Part One Chapter 2: Prison Labour - Section B : Employment of
Convicts on Public Works in Natal ppl49-59.

5 See in particular Part Two Chapter 5: The Prison Reform Commission

of 1905-1906 ~ A Blueprint for Racially Differentiated Punishment pp167-
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CHAPTER 4 : RULES AND REGULATIONS - THE SEARCH FOR
UNIFORMITY '

One of the main characteristics of a penal system based on what Foucault
would call the "disciplinary" model, is the existence of a detailed set

of rules and regulations, designed to ensure that each prison is governed
in a uniform manner, strictly according to laid down policy. Every
aspect of life in a disciplinary institution is governed by rules and
regulations.l The first legislation dealing with prison management in
Natal, was passed in 1862. By Law 14 of 1862 the Lieutenant Governor
was empowered to "make Rules and Regulations for the Maintenance of
Order in the Public Gaols of the Colony."? His power was limited,
however, since the Law laid down that Rules and Regulations drawn

up under the Law could not impose punishments of more than ten days
solitary confinement or twenty five lashes. In addition, such punish-
ments could not be inflicted on civil prisoners, female prisoners or
children under twelve years of age.3 It was not until 12 May 1864

that a Commission was appointed under the above Law to frame a set

of rules for the management of the Pietermaritzburg Gaol. The above
e;nabling legislation was thus not used to frame a uniform set of Rules

and Regulations for the whole Colony.

By 1870 it had become clear that there was a need for a uniform set of
Rules and Regulations for the conduct and management of Natal's gaols.
The lack of a set of Rules and Regulations at the Durban Gaol had - -

resulted in considerable friction between the various officials connected

with the Gaol, and the Colonial Secretary remarked as follows :

" There seems to be as regards the Gaol at Durban a
general clash between the authority of the Magistrate
" -"the Gaol Board - and the Gaoler ~ and | do not=:- . - -~ -

1 M Foucault Discipline and Puiish - The Binth o4 the Palson (1977)
' P 149-156 .-
2 Law 14 of 1862 "Law to enable the Lieutenant Governor to make

Gaols of the Colony."
Law 14 of 1862 Si1.
y CS0O 200/241.

""Ruleés and Regulations for "the ‘Maintenance of Order in-the Public ... ... .
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" see how this is to be stopped until the Law is
- papered which the Attorney General reported as .
long ago as in 1868 ought to be papered - and
which | understand is in course of preparation
--under which Rules and Regulations may be
issued for the conduct of the Gaol. "I

Until the Law being prepared by the Attorney General could be brought
into force, the Lieutenant Governor decided to approve as a temporary
measure a set of rules for the government of the Durban Gaol which
had been drafted by the Durban Gaoker.2 This led to even more friction
between the Durban Gaol Board and the Durban Gaoler, since the Gaol
Board had not been consulted in the matter. In May 1870 the Board

resolved as follows :

" [ T3he board is unanimously of opinion that there
has been an undue interference with its functions
and it is impossible that it can continue to perform
its duties with satisfaction to itself or advantage to
the Government if the Gaoler be instructed to act
entirely irrespective of it and the Resident Magistrate.

n3
The Durban Gaol Board was informed that the rules approved by the
Lieutenant Governor were merely temporary in nature and that
legislation of a more comprehensive nature was being prepare,d.q In
the latter half of 1870 a Bill "For the better Government of Gaols"

was submitted to a Select Committee of the Legislative Council, and
this Committee presented its report to the Council on 1 August 1870.5
The Bill was passed into Law on 6 September 1870,6_and became Law 6
of 1870. 7 A set of "Rules and Regulations for the Gaols in the Colony"

was laid down in the schedule to this law. = Since this was the first

uniform set of Rules and Regulations for Natal's Gaols, and was to form

the basis for future rules, it is worthwhile examining certain of the

more important sections of this set of Rules and Regulations.

[y

CSO 349/137.

R

2 SO 355/726.

3 CSO 357/986 Meeting of Durban Gaol Board 17 May 1870.

4 €S0.2309/p709 Colonial Secretary to Durban Gaol Board 20 May 1870.

5 NPP 255 Repor~t of the Select Committee appointed to consider the Bill
(6) "For the better Government of Gaols".

6 Nw 9/9/1870.

Law 6 of 1870 "Law for the Better Government of Public Gaols."
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Prisoners were to be divided into males and females and then further

divided into one of the following four classes :

(2). witnesses and civil prisoners
(b) prisoners under examination or awaiting trial
(c) prisoners sentenced to less than three months imprisonment

(d) prisoners sentenced to over three months imprisonment.1

It is interesting to note that the Law did not provide for the racial
classification of prisoners although prisoners of different races were
separated in practice. It is doubtful whether this system of classi-
fication was able to be carried out in practice due to overcrowding of

the gaols.

Power to punish prisoners for breaches of prison discipline was given to
the Keeper of the gaol2 and the Résident Magistrate.3 However, in the
case of the keeper of the gaol this power had to be specifically granted
by the Lieutenant Governor, and applied only in the case of certain
minor offences, which were tisted.u All other offences (i.e. those of

a more serious nature) were to be punished by the Resident Magistrate.
The type and extent of punishments which could be imposed were re-
stricted, the Resident Magistrate having the power to impose more
severe punishments than the Keeper of the gaol. All prisoners sentenced
to over three months imprisonment (i.e. class (d) above paragraph) were
divided into

(i) first or ordinary class, and
' 5

(ii) second or punishment class.
The Resident Magistrate was empowered to order a prisoner guilty of -
a serious breach of prison discipline to be placed in the second or

punishment class for up to three months. Such a prisoner would be

1 Law 6 of 1870 Schedule: Reg. |.

2 Ibid Reg. XXXIX.

3. 1bid Reg. XV. o o )
4 1bid Reg. XXXVIII.

5 1bid Reg. | (e) and (f).



96

placed in irons (if not exempted) and could be employed at emptying
tubs, cleaning urinals etc. Other punishments which could be imposed
by the Resident Magistrate were : solitary confinement for up to ten
days, with half or full rations; or a whipping of up to 25 lashes (not
applicable to civil prisoners, females and children under 15 years of
age).1 Punishments which could be imposed by the Keeper of the gaol
were: extra labour in cleaning the prison (for up to three consecutive
days); confinement in the stocks (for up to three hours per day and
for up to three consecutive days); half rations (for up to three days);
solitary confinement with half or full rations (for up to three days); or
shot drill (for up to two hours per day and for up to three consecutive
days.).2 This wide range of internal sanctions is typical of a "disciplinary
institution". In Foucault's terms, all disciplinary systems create théir

3 They all have rules and

own particular form of "infra-penality".
regulations the contravention of which may not be punishable in law
but which are punished by means of internal sanctions. In an insti-
tution such as the prison which sought to control every aspect of an
inmate's life, there was a punishment for every slight breach of prison

discipline. - -

Also typical of a disciplinary institution were the rules which sought to
restrict and regulate communication between the prisoner and the outside
world, and between the prisoner and his guards. Any person wishing

to visit a convicted prisoner required a written order of admission from
the Resident Magistrate;u and any letters addressed to prisoners could be
stopped at the discretion of the keeper of the gaol.5 Prisoners (excluding
debtors) had to obtain the permission of the Resident Magistrate to write
to their friends, and such letters had to be delivered unsealed to the

keeper of the gaol to be xzensor’ed.6 Verbal communication with prisoners

1bid Reg. XV.

1bid Reg. XXXIX.

M Foucault Discipfine and Pwilsh - The Binth cf the Prisci (1977) pqyg
Law 6 of 1870 Schedule: Reg. VI.

1bid Reg. XlII.

1b4d Reg. XIIl.

D W N =



97

was also to be severely restricted. Rule 53 read as follows :

" Any unnecessary intercourse on the part of a turnkey
with the prisoners, or even speaking to them, unless
required to do so in the performance of some necessary
duty, will subject the offender to be reported to the
Resident Magistrate, and the turnkeys are not to allow
any person to hold communication with any1prisoners
at any time without express permission. "

The relationship between turnkey and prisoner was to be a purely
formal one. The turnkey was to act as a representative of authority

and was to display an impartial aloofness towards prisoners. He was

to

" avoid all harshness in language or manner ___ 2
but at the same time firmly insist on obedience ___."

Prisoners, on the other hand, were to be

" respectful in their conduct and language to all
___ officers and persons [ set over them1, and
to all persons engaged at or about the gaol and
upon public works on which prisoners may be
employed. n3

They were to perform work assigned to them "promptly, energetically,
and without murmur or dispute."u Silence was to be observed within
the gaol and while outside the gaol there was to be "no loud talking,

singing, whistling, dancing, or other unseemly behaviour. ">

Ibid Reg. LIII.
Ibid Reg. LVIII.
Ibid Reg. LXVIII.
1bid Reg. LXX.

I1bid Reg. LXXI. Whether in practice the relationship between
turnkey and prisoner was as strictly formal as demanded by the
Regulations, is to be doubted, if the following report in the Natal
Witness is anything to go by!

" The Young Lady whose doings both here and at Durban some
mrro® o “months ago, were rewarded by -a temporary -residence in: the
Maritzburg gaol, was last week - at least so says report -
married to one of the warders. Her term of imprisonment
had only expired the previous day." (NW 28/6/1870).

U W N -
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With regard to brison labour, it was stipulated that for the first three
months of any sentence of hard labour, all male prisoners over fifteen
years of age were to perform between six and ten hours of hard labour
of the first class daily.1 Hard labour of the first class was defined as
labour at the treadwhee!, crank, shot drill, capstan, stone breaking
or any other form of labour appointed by the Lieutenant Governor with
the advice of the Executive Council.2 After prisoners had undergone
the initial period of three months hard labour of the first class, the
Gaol Board could permit such prisoners to be employed at hard labour
of the second class.3 Hard labour of the second class was defined as
any form of labour appointed as such by the Lieutenant Governor

with the advice of the Executive Council.ll In addition "as_,a reward
“for ‘industry and good behaviour", in the case of a few selected
prisoners, employment in the necessary services of the prison.

> Male

prisoners under sixteen years old sentenced to hard labour and

"could be designated as hard labour of the second class.”

female prisoners sentenced to hard labour, were to perform between
six and ten hours of hard labour of the second class daily.6 It was
envisaged that hard labour of the second class would consist largely of
employment on public works. This is evidenced by Rule 32 which reads

as follows :

" The keeper of the gaol shall carry out all sentences
~of hard labour, and shall supply the greatest possible
number of prisoners for the public works, retaining no
more for the labour of the prison than are absolutely
~ necessary. "

Employment of prisoners on any other than public work was expressly

prohibited except in exceptional circumstances.8

1 Todd Reg. XVi.

2 1bid S10,

3 1bid Reg. XVI.

4 Ibid $10.

5 1bid. /

6 1bid Reg. XVII. -
7 1bid Reg. XXXII.

8 1bid Reg. XIV.
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The first major revision of the Rules and Regulations described above
was carried out by a Commission appointed by the Colonial Secretary on
26 November 1879.' This Commission completed its work on 16 April
1880, and the revised set of Rules and Regulations was published in
the Government Gazette of 22 February 1881.2 Without undertaking

an exhaustive examination of the revised rules, we may state that

while the old rules were very little altered, the scope of the rules was
extended and extensive additions were made. For example, the revised
regulations included detailed rules for the guidance of the Ma:tron3 and
Convict Guards,u which had not appeared in the old rules. To examine
each additional rule in detail would seem to be a fargely formal and
unproductive exercise, since the general thrust and content of the
“rules remained essentially the same as has been described above. Of
more relevance is an examination of the general recommendations made
by the Commission, which reveals that the Commission was strongly
motivated by the desire to bring about a uniform system of prison
administration in Natal. This quest for uniformity was expressed by

the Commission in a statement that they were

" impressed with the conviction that the time has now
arrived when the whole of the Gaols in the Colony
should receive thorough supervision by the periodical
inspection of an officer specially appointed; and they
strongly recommend this subgect for his Excellency's
favourable consideration. "

This constituted a recognition of the fact that conformity could not be
achieved simply by drawing up uniform rules and regulations. It was
also essential that an officer be appointed to see that these rules and

regulations were uniformly enforced.6 Although an "Inspector of

CSO 719/4231.

GG 22 February 1881. -

I1bid Regs. 63-68.

1bid Regs. 97-107.

CSO 719/4231 Report of Commission: Para 5.

o U EW N =

At this time there was little uniformity of control. Firstly, separate
Caol Boards. dealt with the affairs of.the. Durban and Pietermaritzburg
Gaols. Secondly, the gaols were under the direct control of the
respective Resident Magistrates in the various area. The Resident
Magistrates reported to the Colonial Secretary whose task it was to
co-ordinate penal policy.
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Prisons" was not appointed at this time, the call for such an appointment
was to be repeated in connection with future revisions of the Rules and
Regulations. It is of general interest to note another recommendation
made by the Commission i.e. that vans be acquired to convey accused
persons from the Gaol to the Court House, to protect such persons

from unnecessary publicity.1 This call was to be repeated twenty five

years later by the Prison Reform Commission of 1906.

In 1886 the question of how a uniform system of prison administration
was to be achieved, again came to the fore in the report of a Mr
Beaumont, who had been instructed by the GO\}ernor to draw up a
revised set of Rules and Regulations.2 Beaumont was in agreement

" with the Commission of 1879-80 that this object could not be achieved” == »= -
by simply drawing up a revised set of rules. Firstly, he recommended
that the various Laws relating to Gaols be consolidated in one Law, so
that they might be easily accessible. This recommendation was accepted
by the authorities, and Law 39 of 1887, "To Consolidate and Amend

the Laws relating to Gaols in the Colony of Natal" was 'passed.3 Secondly,
Beaumont echoed the call of the 1879-80 Commission, that a central
authority be appointed to ensure the uniform application of the Gaol

Rules and Regulations. This central authority would act, in Beaumont's
words, "as central directing power ___."Ll To Beaumont the most

effective way of securing such a central authdrity would have been to
follow the recommendation of the Commission of 1879-80, that an "Inspector
of Gaols" be appointed. However, he believed that financial consider-
-ations would -not--permit ’;his, and as a compromise solution, he proposed -
the creation of a "Central Gaol Board". The Governor, however,
considered this as too important a matter on which to compromise, and
ordered that legislation which was then being formulated to consolidate

the Gaol Laws, provide for the appointment of an ".lnspector of

. .5
Prisons."%

1 CSO 719/4231 Report of Commission: Para 7.

2 CSO 1088/2853 Report of Mr Beaumont 7 July 1886.

3 Law 39 of 1887 "To Consolidate and Amend the Laws reléting to
Gaols in the Colony of Natal."

4 CSO 1088/2853 Report of Mr Beaumont 7 July 1886.

5 I1bid Statements of Governor: 4 March 1887; 31 March 1887;

18 April 1887.
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While the Legislative Council agreed to the sections of the Bill consolidating the

Gaol Laws, the appcintment of an Inspector of Prisons was heavily contested,
and the Government were unable to secure the appointment of such an

officer. The Attorney General described the Government's failure as

follows :

" The Government were not successful in carrying
through the House this, perhaps the most important
provision in the original bill, partly on account of
the money vote which would be involved. In its
place clauses ___ were passed empowering the Governor,
subject to the money vote of the Council, to appoint
officers to inspect gaols, with certain authority less
extensive than that which it had been proposed to
.confer on the Inspector. "! ,

The Governor viewed Parliament's refusal to éppoint an Inspector of
Prisons, as a serious setback in his attempts to remedy the defective
system of management and control of Natal's gaols. He blamed the
defective working of the Gaol Boards for the unsatisfactory state of

affairs and stated as follows :

" 1 have little hope of being able to effect much
improvement until | am in a position to appoint an
Inspector to replace these Boards. #2

The revised set of Rules and Regulations drawn up by Beaumont was
not implemented, since it was considered desirable to wait until an
Inspector had been appointed. Such an appointment was again refused
in 1888, and in November 1888 the Colonial Secretary informed the

Attorney General as follows

" The vote for an Inspector of Prisons having being
struck out, the appointment cannot, of course, be
made, and a general revision of the faol Regulatidns'

" must stand over for the present. "~ '

1 CO 179/168 Havelock to Holland 1 September 1887: Enclosure -
Statement by Attorney General on Law 39 of 1887.
2  1b4id Para 3.

3 (SO 1201/u859 Colonial Secretary to Attor'ne'y General 2 November 1888.
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It was in January 1890 that a Committee was finally appointed to draw
up a revised set of Rules and Regulations.'1 This was despite the
fact that an Inspector of Prisons had not yet been appointed. These
Rules were published as Government Notice 330 in the Government

Cazette of 16 June 1891.2

In 1893, after extensive debate in the Legislative Council, the duties of an
Inspector of Prisons were incorporated with the office of Commissioner of Mines.3
By Government Notice 360 of 1893 the Durban and Pietermaritzburg

Caoi Boards were dissolved.ll The incorporation of the office of
Inspector of Prisons with that of Commissioner of Mines, was clearly

an unsatisfactory solution to the problem of creating a single authority
which would ensure uniformity within Natal's penal system.' In 1894,
the year in which Natal obtained Responsible Government status, this
arrangement was thus terminated before it could really be implemented.5
The change in the form of government in Natal had far reaching con-
sequences for the penal system of the Colony. By Sections 22 and 23
of Act 1 of 1894,6 all Gaol officers became members of the Police Force,
~ and control of the penal system was vested in the Chief Commissioner of
Police. Since all Gaols now fell under a single authority, the need for
uniformity within the penal system had to some extent been met, and

the Chief Commissioner of Police stated as follows :

" Under the present system of Police and Gaols, an
Inspector of Prisons is unnecessary, because the
Gaols are under the 7,::hrect supervnsnon of the
.District. Officers. L ‘ .

The report of the Prison Reform Commission of 1906 noted that the above

change in administration :

1 SO 1239/6445. .

2 GG 16 June 1891 GN 330.

3 Legislative Council Debates 1893 Vol 20 pPp247-253: Debate of
29 Juné 1893.

y GG 8 August 1893 GN 360.

" Natat Blue Book 1894-5 Vol Il Departmental Reports at Fi4: Report
of Chief Commissioner of Police.

6 Act 1 of 1894 "To prov:de for the Consolidation and Regulation of
the Police Forces of the Colony".
7 Natal BLue Book 1894-5 Vol |l Departmental Reports at F4: Report

of Chief Commissioner of Police.
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" introduced a better and more uniform scheme of
inspection, with the resulting benefits attaching
to a higher standard of order, cleanliness, and
regularity. "1 :

It was thus realised that the assumption of control by the Police Force
was an important step in ensuring a uniform system of prison adminis-
tration. As for the Gaol Rules, these were once again revised, and
new Rules published as Government Notice 593 in the Government
Gazette of 23 June 1896.°2 )

Although a uniform administration had to some extent been achieved
under Police Force control, the problem remained that Police officials
could not adequately understand, or devote sufficient time fo problems
of prison administration. In the words of the Prison Reform Commission

of 1906, the arrangement

" though united through its officials, ___ lacks the
completeness and integrity ofga self-acting and
self-regulated department. "

Thus, once again, calls were made for the penal system to be placed
under the uniform control of an Inspector of Prisons. The 1906

Commission recommended as follows

" The management of the gaols to be entrusted to a
separate department, under the immediate charge
of a trained officer, to be called the Inspector of
Prisons, who would be directly responsible to the
Minister, and,,if necessary, assisted by a Board
of Control. "

In.1907 a Board was appointed to inspect the Gaols, Hospitals, Government

Schools, and the Natal Government Asylum.5 One of the first actions

GG 5 June 1906 GN 344:. Report of Prison Reform Commission - Para 14.
GG 27 October 1896 GN 593.

GG 5 June 1906 GN 344: Report of Prison Reform Commission - Para 17.
1bid Para 74(1).

GH 1536/2089.

U EwWw N -
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of this Board was to call on the Government to adopt the above
recommendation for the appointment of an Inspector of Prisons. The

Board stated as follows

" [ T3he time has arrived for the inauguration of
a new policy in regard to Prison Administration,"
and no time should be lost in taking the
first step, by the selection and appointment of
an officer quahfied to fill the position of Head of
the Prison Department and all the staff employed
therein . "l

Despite all the above recommendations, an Inspector of Prisons in

charge of an independent Department of Prisons, was never appointed.
Aithough' the office ‘of "Assistant-Commissioner of Police and Inspector- - “mwihahsimd
of Prisons" was created, this officer was to be a police official, and

the prisons were to remaih under the control and direction of the

Police Force. 2

Thus to sum up, the constitutional development of Natal's penal system
was characterized by a constant struggle to achieve a single overall
authority, which could ensure uniformity of system and direction.

This single overall authority (in the form of a separate Department

of Prisons under the control of an Inspector of Prisons} never came

into being during the colonial period.

1 CSO 1834/3614 Minute of Government Inspection and Advnsory
Board .11 May 1907 - Para 3. PN .
2 Legislative Assembly Debates 1908 Vol 46 pp 255-256: Debate of

15 September 1908; and pp 394-396: Debate of 22 September 1908.
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CHAPTER 5 : NATAL'S PRISON PERSONNEL - A BRIEF ASSESSMENT

Natal's two principle penal institutions were situated respectively in
Durban and Pietermaritzburg. The officers in charge of each of these
gaols, although fairly minor colonial officials, thus occupied relatively
responsible positions. As might be expected, there was much friction
and rivalry between these two officers. For example, in 1873 a

major dispute arose as to the relative importance of the Durban and
Pietermaritzburg Gaols. Until 1873 the Pietermaritzburg Gaol had
been acknowledged as the "Central Gaol" of the Colony. However,

in December 1873 the Lieutenant Governor,infdrmed the Legislative

Counci! that

" it is the intention of Government to increase the size
and for the future make the Jail at Durban the Chief
Jail for the Colony, especially for all long sentenced
criminals where they can be better subjected to
classification and discipline while all other Jails will
be merely local or county Jails, containing it is, to
be hoped a limited number of Prisoners only. "

This decision was probably prompted by the fact that the Durban Gaol
was larger than the other prisons in Natal, both in respect of staff
and accommodation, since large numbers of prisoners were employed at
the Durban Harbour works. In accordance with the decision, the
Pietermaritzburg Gaol was deprived of its status as the "Central Gaol"
of the Colony.2 As soon as additional buildings under conStruction at
the Durban Gaol were completed, a large draft of prisoners was to be
transferred from the Pietermaritzburg Gaol to Durban. The duties and
responsibilities of the officer in charge of the Durban Gaol, now the
"Central Gaol" of the Colony, would consequently increase. Thus the

Lieutenant Covernor stated that : -

1 - CSO 539/63 Message No 43 Lieutenant Governor to Legislative Council
- Presented 12 December 1873.

2 GG 4 November 1873 GN 242.
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" while it may be perfectly safe to entrust the charge of
the local Jails under due supervision, to such officers
as retired soldiers of good character who can read and.
write - the kind of officer required as Governor of the
Chief Jail for the Colony is one possessed of greater
intelligence and larger education than will be usually
found among the former class. "1 '

The officer in charge of the Durban Gaol was thus to receive a greater
salary than those in charge of the other gaols of the Colony, and was
given the title of "Governor of the Durban Gaol". In practice, W Cooke,
the officer in charge of the Pietermaritzburg Gaol, had for years been
considered the senior gaoler of the Colony. Instead of transferring
Mr Cooke to Durban to take up the post of Governor of the Durban

" Gaol, the Durban Gaoler, Mr J W Phillips, was simply gi‘v'en" ‘the “title
of "Governor" and his salary increased from £100 to £250 per annum. 2
It does not seem as if the reasons for this move were adequately
explained and much bitterness resulted. The Natal Witness commented
with bitter irony that

" CiJdt would be wrong to say the Colony will not be
benefitted by this change, for no doubt Mr Phillips
will have more time and money to devote to his racing
proclivities. Why Mr Cooke, the senior gaoler, who
has so long managed the Maritzburg gaol has been
overfooked; why he is not made governor of this
goal, is probably because he does not drive a nice
trap. It is another of those appointments for which
Sir Benjamin has ever been famous, and in which he
seems to excel as he grows older. "3

Cooke submitted memorials to the Secretary of State on 8 July 1874

and 6 May 1875 stating that it was unfair that a "junior officer" had
been appointed Governor of the Durban Gaol at a much higher salary
than himself. He stated that although the Durban Gaol (for reasons

1 CS0O 539/63 Message No 43 Lieutenant Governor to Legislative
Council - Presented 12 December 1873.
2 Nw 3/7/1874.

3 1b4d.
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of which he had not been advised) was now called the " Central Gaol",
yet "the City Gaol must always be the principal one of the Colony ___."1
Indeed, in practice the decision to make the Durban Gaol the only
major gaol of the Colony, did not succeed. By 1876 it was clear that
both gaols had continued to play an equally important role in the penal

system of the Colony. Lieutenant Governor Bulwer admitted that

" [idt is difficult to find any sufficient reason, now at
all events existing, for naming the Durban Gaol, the
'Central Gaol' in place of the Pietermaritzburg gaol,
which practically is, and ought to be, the central
gaol of the Colony. "2

By Law 3 of 1876, the officers in charge.of the Durban-and Pietermaritzburg
gaols were each given the title "Superintendent of the Gaol". 3 Parity

was restored between the respective salaries of these two officers.

The friction between the Superintendents of the Durban and Pieter-
maritzburg Gaols did not end with the death of Mr Phillips in March

" 1886. " During his last few years in office Mr Phillips had suffered

greatly from ill health. Perhaps because of this, several irregularities
had arisen in the running of the Durban Gaol, and discipline was lax.
For example, in 1884 Mr Phillips was, for reasons of ill health, unable
to perform his duties as Superintendent for a time. Mr Leonard, the
chief turnkey, was temporarily placed in charge of the Gaol, and mis-
used this office by utilising convict labour for work around his home.

The Governor commented as follows in June 1884 :

" He has been guilty in doing this of a very grave
abuse of office, and ought not in my opinion to be
any longer employed in a position which would
enable him to make such a misuse of his powers and-

opportunities. "5
1 CSO 516/1434 Memorial of William Cook 6 May 1875.
2 C0O 179/123 Bulwer to Carnarvon 2 January 1877 - Para 4.
3 Law 3 of 1876 "Law to provide for the Title and Designation of

certain Public Officers connected with the Gaols of the Colony" S1.
Following the assumption of control over the penal system by the
“police force in 1894, the Superintendents of the Durban and Pieter-
maritzburg Gaols were each given the title "Governor" in place of
"Superintendent". (CS0O 1395/2236).

4 CS0O 1068/897 Resident Magistrate Durban 3 March 1886.
5 CS0 967/2u34 Governor to Colonial Secretary 28 June 1884.
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On the death of Mr Phillips, Captain A M Smith was appointed Acting
Superintendent of the Durban Gaol, and it was his task to rectify

the irregularities which had arisen. On Captain Smith taking charge

of the Gaol it was found, for example, that a convict was in charge

of the treadmill, while other convicts were employed to supervise
prisoners under sentence of death. The Resident Magistrate of Durban
described these practices as "monstrous" and "utterly wrong in
principle".1 The seriousness with which the authorities viewed this
state of affairs is apparent from the fact that Captain Smith was ordered

to take up immediate residence within the Gaol

" If no room is vacant you 'sh'ould apply to clerk of
© oW works for loan of a tent, as you cannot enter upon . w.
the Gaol cottage until 1st May. "'2 :

Perhaps due to lack of experience, it does not seem as if Captain Smith
was able to come to grips with the situation, and conditions at the
Durban Gaol remained far from satisfactory. After Captain Smith had
been a year in office, the Resident Magistrate was asked to report

upon his (i.e. Captain Smith's) probationary services as Superintendent,
with a view to his being confirmed in his appointment. That the
Resident Magistrate was not at all satisfied with the conduct of Captain

Smith, was apparent from the introduction to the report :

" It is with great reluctance and pain that | feel
myself compelled ___ to state that | cannot con-
scientiously recommend that the appointment now .. e
held by Captain Smith on probation should be
confirmed ___."3

Although the Resident Magistrate had no serious allegations to make, he

summed up his objections to Captain Smith as follows :

. we

1 CS0 1071/1197 Resident Magistrate Durban 19 March 1886 and
8 April 1886.
2 . Ibid 8 April 1886. \

3 CS0 2562/C g Report of Resident Magistrate Durban 22 March 1887.
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" He has no energy or zeal or administrative capacity;
and if this be so now, when heis on probation, he is
not likely to improve when he 1finds himself securely
established in his position. "

Following this report the Covernor decided not to confirm Captain Smith
in his appointment, and Captain Smith's term of probation was extended. 2
Obviously Captain Smith was greatly disappointed by the turn of events.
He became even more bitter when the Governor decided, in August 1887,
that it would be beneficial if Superintendent Cooke of the Pietermaritzburg

Gaol exchangedduties with Captain Smith for a short period

" In this way, the long experience of Mr Cooke could
be utilized in remedying the defects of the working
of the Durban Gaol,and at the same time, Mr Smith
would be able to acquire valuable information from
experience in the manner in which Pietermaritzburg
GCaol is governed. "

This exchange was carried out between 1 October and 31 December 1887.
The authorities were full of praise for the manner in which Mr Cooke
managed the Durban Gaol during this three month period, and the

Resident Magistrate of Durban stated as follows :

" Mr Cooke has been most assiduous and energetic
in his attempts to reform the management of the

Durban Gaol, and he has been successful in bringing
about a very noticeable and satisfactory improvement

in its administration. 4

Clearly, there was a great deal of professional jealousy on the part of.
Captain Smith towards Mr Cooke, and he stated bitterly as follows

1b4d.

1bid Governor 24 March 1887.

1bid Governor 22 August 1887.

CSC 1182/1003 Resident Magistrate Durban.

oW N -
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" [C13dn Pietermaritzburg Gaol | found all the irregularities
and all the shortcomings which exist here [ in the Durban
Gaoldl ___ Mr Cooke must be ___ well aware of this fact.
If he is not, | would suggest his living in the rooms
which | occupied in the heart of the Gaol, for in his 1
own quarters he must be living in a fools paradise. "

The bitterness caused by this incident was to rankle for many years,
although Captain Smith was confirmed in his appointment soon after
his return to the Durban Gaol. The Governor wrote as follows to
the Secretary of State on 17 March 1888 :

" [CHIavino regard to the great difficulties encountered
by Captain Smith, arising out of abuses that had, under
.=+ < his predecessor, Mr Phillips .. .. existed for, years, and
‘having regard also to the inefficiency and misconduct of
several of the subordinate Gaol officers, Captain Smith
has effected a very considerable degree of reform. "2

To sum up, it should be clear from the above examples that the office
of Superintendent of each of Natal's two central gaols was greatly
affected by the intense rivalry which existed between Durban and

Pietermaritzburg.

If the Superintendents of Natal's central gaols occupied relatively minor
positions in the colonial hierarchy, then the other prison officials were
drawn from the lowest ranks of colonial society. In general, as a
result of the poor wages paid to prison personnel in Natal this branch
of the Government Service attracted poorly qualified and unmotivated
men. In addition the uncompetitive nature of the wages offered led

to a high turnover of prison staff, resulting in staff shortages and the
constant need to train new personnel. Over the years, dissatisfaction
at the low level of wages was expressed in numerous petitions to the

Government from both black and white Turnkeys and Convict Guards. >

1 1b4d Report of Superintendent Durban Gaol 20 January 1888.
2 C0 179/171 Havelock to Knutsford 17 March 1888: Para 2.
3 See for example CSO 421/1915;, CSO 825/3732; (SO 837/3627.
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" In January 1872 dissatisfaction amongst the African prison personnel
at the Pietermaritzburg Gaol was particularly strong. The Natal
Witness reported that the African Guards had gone on strike for an

increase in pay and that

" [ tJhe Magistrate’s persuasive powers had to be
brought to bear on the gaol guard before they
could be got to resume their work. "1

However, it was not only the Turnkeys and Convict Guards themselves
who agitated for pay increases. The Gaol authorities were quick to
point out to the Government that, in order to acquire good quality
prison staff, it was imperative that competitive wages be offered.

For example, in October 1881, the Superintendent of the Pietermaritz--
burg Gaol reported that he was short of a number of African Guards.

The Resident Magistrate of Pietermaritzburg commented as follows :

" It is of the greatest importance that these offices
should be filled; and filled by trustworthy natives:
and it is impossible to obtain such men at less wages
than they can obtain elsewhere. Government Service,
as a rule, is not popular among the natives. "2

Apart from the uncompetitive nature of the wages offered, certain issues

affected white and black prison personnel separately.

In the case of African personnel, a system akin to migrant labour
deveioped, whereby an African Guard -would serve for six to nine
months, and then return home to work his lands. In his absence,
he would ensure that a substitute took over his duties. The Colonial

Secretary took a dim view of this practice and commented as follows

in October 1881

" It is obvious that so long as men are allowed to
place others in their posts and go away for months

1 Nw 12/1/1872.
.2 CS0O 837/3627 Resident Magistrate Pietermaritzburg 24 October 1881.
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" at a time any increment of pay based on length of
service (presumably because of the increase of
efficiency thereby procured) is a fallacy. "

However, despite the fact that African Guards did not remain in service
for longer than six to nine months at a time, it is clear that there was
continuity of service, since the same Guards did return year after

year. In requesting an increase of pay for African Turnkeys and

Convict Guards, the Superintendent of the Pietermaritzburg Gaol

stated as follows on 11 May 1882 :

" | hope that some increase may be given as an
encouragement and although they do not as a rule
stay ionger than-from 6:to 9 months at.a time
still we get the same natives alternately. "

Aithough this particular labour pattern obviously arose as a result of the
economic realities facing African prison personnel, the white authorities
sought racist explanations. For example, in 1877 Superintendent Cook
pointed to the difficulty of trainina the "native mind" to accept the
virtues of "discipline, order and regularity".3 The "continual desire

of change from work to idleness exhibited by the Native Guards and
Native Turnkeys," meant that just as a Guard was beginning to benefit

from his disciplinary training,

" his father, grandfather, or some unknown relative
is dangerously ill, and he wants to get away and 3
is of no use if he does not get away _ nl

The African Guard was clearly placed in an invidious position, since it
was his task to uphold the white man's law which was totally alien to
him, and to which he owed his own subjection and repression. On the

one hand he had to enforce the authority of his white masters, while

1 Ibid Colonial Secretary 11 October 1881,

2 CSO 888/1880 Superintendent Pietermaritzburg Gao! to Resident
Magistrate Pietermaritzburg 11 May 1882.

3 -. . CS0 1166/5283 Superintendent Pietermaritzburg Gaol to Resident

Magistrate Pietermaritzburg 9 September 1887.
4 - Tbdd.
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on the other hand he owed tribal allegiance to his fellow kinsmen
who might be in prison. The white authorities clearly realised this
problem and the Resident Magistrate of Pietermairtzburg stated as
follows :

.

" 1 do not doubt that the Native warders do convey
money and prohibited articles to their relations in
gaols. The claims of clanship are stronger 1with
them than the claims of their employers. "

The realtionship of African Guards with white prisoners was complicated
by the fact that, in general life outside the prison, a black man would
not dare to give orders to a white man. This issue will be more closely

examined in Part Two of this thesis.

As for the white prison personnel, it may be stated that,_ in general,
these men were taken from the very lowest orders of white colonial
society. The white prison officer had a very low social standing, and

in the words of the Resident Magistrate of Pietermaritzburg,

" the office of Convict Guard is regarded as the
last refuge of those who have failed in every
other attempt to earn a living. "2

Numerous reports over the years of drunkeness, violence, and in-
subordinate behaviour on the part of white prison officials, would seem
to confirm the unsuitable characters of those attracted to the Prison
Service.> Without detailing the various cases which arose over the
years, we may quote from the first hand observation of a white
journalist who was imprisoned in the Durban Gaol at the turn of the
century.u Among his numerous observations as to the character of

the white warders are the following :

1 1bid Resident Magistrate Pietermaritzburg 15 September 1887.

2 1bid Resident Magistrate Pietermaritzburg October 1887.
3 See for example CSQ 287/2243; (SO 1076/1696; CSO 1076/1697;

CS0O 1127/1359; CO 179/169 Havelock to Holland 8 December 1887;
CSO 1192/3124; COQ 179/171 Havelock to Holland 20 January 1888;
~NA 22/6/1905; NW 26/6/1905; NA 3/11/1905; "NA 8/1/1906.

4 G W Hardy The Black Penif (P 191 ).
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" 1 knew a prisoner who regularly backed horses
through the warders. He was very successful.
He used to bet on all the local races and also on
the principal events in England. "}

" No warder is allowed, according to the rules, to
'strike a prisoner. Yet black prisoners are
assaulted every day. If a native swears at a
warder, as he frequently does, he is immediately
assaulted with fists or the nearest thing2 handy.
It takes place as a matter of course. "

" Of course, no prisoner, black or white, is supposed
to be confined in a dark cell without an order from
the Governor and the doctor. Yet natives are put
in the dark cells by the warders, without the high . .
officials knowing anything of it, and for the most
trivial bits of insubordination. The written laws,
indeed, of this prison, are useless. And the un-
written ones allow a warder to do any mortal thing
with a poor devil with a coloured skin. "3

Howevér, it was not only the evils perpetrated by the white warders
against prisoners that created concern. In terms of the racist
ideology of white colonial Natal, the white man had a sacred duty to
guide and uplift the indigenous black population. It was thus the
duty of the white prison warder to set a good example, and provide
firm leadership for the black guards under his authority. If the
white warder did not adequately fulfil this leadership role, the white
master race as a whole was discredited, and the system of order and

authority broke down. In the words of the Secretary for Native Affairs

" It is for the European Guard to set the example - if
he is impartial and strict, order and discipline will be
maintained ___ [ AJs long as they are taken from the
class they are, neither discipline nor order will be
properly maintained . "%

The above issue, however, is more fully dealt with in Part Two of this

thesis, which deals with punishment and race in Natal.

1 1bid p 288. , ST
2 I1bid pp189-290.

3 Ibid p 290.

4 CS0O 1166/5283 Secretary for Native Affairs to Colonial Secretary.

October 1887.
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PART TWO : PUNISHMENT AND RACE IN NATAL

Part Two of this thesis is concerned with the effect of race on punish-
ment in Natal, and the evolution of a racial penal system in the colony .
It examines the influence of the extreme racist ideology of the white
colonists upon penal theory, and the resulting contradictions and
ambiguities within penal practice. The ideology of racially differen-
tiated punishment received its clearest expression in the recommendations
of the Prison Reform Commission of 1905-6. The Commission called for
the establishment of separate prisons for whites and blacks, each with
their own objectives and methods of treatment. For the colonists this
represented a logical conclusion to the "common sense" beliefs and
theories of punishment which they had been articulating for many
years, in opposition to the penal theories originating in Britain. The
roots of the racial penal system proposed by the Commission of 1905-6
went far deeper than the immediate circumstances and conditions leading
up to the Commission's appointment. These roots will be examined in
the various chapters leading up to the final chapter dea‘ling with the

Commission itself.
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CHAPTER 1 : "YOU ARE WHAT YOU EAT" - RACE CLASSIFICATION
AND PRISON DIET

As under the English system, strict dietary scales formed an important
part of the punishment of imprisonment in Natal. Natal's penal sYstem
was derived from penal practice in England; and the influence of the
English authorities on matters of diet is clear from the following
instruction of the Secretary of State to the Lieutenant Governor on

24 July 1868 : '

" It would appear that all the three scales of diet
in use for different races are excessive. The diet
of a prisoner underagoing penal imprisonment should
be as small as is consistent with keeping him free
from sickness ___ | have therefore to instruct you
to go on making gradual and moderate reductions
in all three diets until you have good grounds to
believe that you have reached a point beyond
which actual injury to health might be reasonably
apprehended. "1 '

These instructions were carried out and rations to prisoners were
drastically reduced. The reductions were not well received
prisoners at either the Durban or the Pietermaritzburg Gaol. On 21
November 1868 the Resident Magistrate of Pietermaritzburg informed
the Colonial Secretary that

" the prisoners confined in the Central Gaol of the
City have in a body represented to me that the
dietary scale in use at the Gaol is wholly in-
sufficient to maintain their strength and their 2
appearance seems to me to confirm this statement. "

On 23 November 1868 the Resident Maaistrate of Durban forwarded to the
Colonial Secretary a petition drawn up by certain prisoners confined

1 Digest p71 Buckingham to Keate 24 July 1868.

2 CSO 317/2580 Resident Magistrate Pietermaritzburg to Colonial
Secretary 21 November 1868.
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in the Durban Gaol. They complained that’

" we are now supplied with a New Scale of Rations,
unfit for the sustenance of bodily strength, of
supporting us with stamina during the hours of
hard labour, and deficient in nourishment for the
energy demanded by those in command over us at
the Stone Quarry and Harbour Works. "

The Commission of Enquiry, which had been appointed on 19 November
1868 to investigate the reform of Natal's penal system, stated in its
report that the reduction in-diet had been too sudden.2 Certain
abuses came to light, particularly in the Durban Gaol where certain
"prisoners had been supplied with meat by their friends, and. white
prisoners at the harbour works had received food from the free
labourers.> The Commission submitted a more liberal dietary scale

for white prisoners which was adopted. It should be clear from the
above that diet formed an important part of the punishment of imprison-
ment in Natal. The dietary scales were divided into first, second, and
third class; and a prisoner would be allocated to a particular scale
according to his conduct and length of sentence.ll This is of course
typical of the system of ranking employed in a "disciplinary"

institution.5

In common with the English penal system, reduction of diet was used
in Natalas a means for punishing breaches of prison discipline. For
example under the Gaol Regulations drawn up in terms of the Gaol

Law of 1870, both the Resident Magistraie and the Superintendent
could punish refactory prisoners by half rations in addition to solitary
confinement.6 In addition a specific dietary scale ("Spare Diet") was
drawn up for purposes of punishment. The punishment of "Spare Diet"

1 CS0 317/2592 Petition of thirteen prisoners in the Durban Gaol
November 1868.

2 CS0O 324/304 Report of Commission p89.

3 1bid p8 £€CSO 320/2857 Report of Superintendent Durban Gaol
5 January 1869.

4 Prison Dietary Scales were set out in the Natal Blue Bock from 1869
under "Gaols and Prisons". _

5 M Foucault Discipline and Punish - The Binth of the Prison (1977)
p 181-184

é Law 6 of 1870 Schedule: Regs XV and XXXIX.
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appeared among the list of punishments which could be imposed upon
refactory prisoners under the Gaol Regulations.1 However, in 1877 the
Pietermaritzburg Gaol Board pointed out that this punishment was never
applied.2 The reason was that neither Regulation 15 nor Regulation 39
of the Rules, which laid down the respective'. powers to punish of the
Magistrate and the Superintendent, empowered these officials to

inflict this punishment. This was so despite the fact that, as has
been noted, the punishment of "Spare Diet" was listed as one of the
punishments which could be imposed upon refactory prisoners.3 Thus
by a Proclamation of 21 July 1877, Regulation 15 of the Rules was
amend‘ed,to give the Resident Magistrate the power to punish serious
or repeated offences against prison discipline,by up to ten days
solitary confinement, with haif or full rations, or on a diet .of one
pound weight of bread per day for up to three days. Without going
into more detail as to the various dietary punishments which were laid
down over the years, it should be clear from the above example that
reduction of diet was used as a means for punishing breaches of prison

discipline i.e. In Foucault's terms it would be classed as an internal

disciplinary mechanism.u

In addition to the divisions mentioned above, the dietary scales in Natal
were divided into different categories to be applied to the various race
groups. This distinguished the dietary system applied in the gaols of
Natal to that applied in English prisons. It would seem that dietary
scales were an important reflection of the racial divisions which existed
within Natai's penal systeam. It was in the area of prison diet that the
authorities were first forced to adopt a formal system of racial classi-
fication. In January 1865 the District Surgeon of Pietermaritzburg
pointed out that over the previous thirteen years the number of white
prisoners confined in the Pietermaritzburg Gaol had risen from an

average of two or three, to an average of about thirty. Whereas

1bid Reg XIX.

Ib4{d Meeting of Pietermaritzburg Gaol Board 7 February 1877.
M Foucault Discipline and Punish - The Binth ¢4 the Paison (1977)
P 177178

2w N =

CS0O 581/573 Meeting of Pietermaritzburg Gaol Board 6 December 1876. -
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previously any "meedful variation" in the diet of white prisoners could
be made "quietly and at little cost", it was now necessary that the
dietary scale of white prisoners be officially revised and altered.! A
dietary scale for white prisoners at the Pietermaritzburg Gaol was
thus drawn up and approved. Thorny problems of race classification
were discussed in terms of diet, and changing conceptions were re-
flected in a revised system of dietary scales. Time and again the
problem of how to classify those prisoners who fell in between the
categories of "European", "Indian" and "Native" was discussed in the
context of diet. A good example of this was the complaint made by

a prisoner confined in the Durban Gaol to the Gaol Board on 14
September 1880.2 The prisoner was a Creole from the Isle of Bourbon,
and complained that he was classified-as "Indian" instead of as
"European". Initially the Gaol Board approved of this prisoner being
placed on the European scale of diet. This decision was reversed,

however, after the Colonial Secretary had objected as follows :

" Why should Philips be rationed as an European when
he is, | presume a man of Indian parentage born in
Bourbon. It appears tha§ the terms of the Committal
should be adhered to. " :

Towards the end of 1884, the problem of how to classify mulatto prisoners
again arose.u Again the discussion, which essentially concerned race
classification, revolved around the various dietary scales in force.
Different systems of race classification were adopted at the Durban and

-~ Pietermaritzburg Gaols. The-District Surgeon.of Durban. pointed out .. . .
that at the Durban Gaol it had "been the custom to treat people from

St Helena, the Island of Mauritius, and the West Indies, also American
coloured people as Europeans".5 The District Surgeon considered this

a good policy, since Durban was a seaport town, and sailors of various
nationalities and races were more likely to find their way into the Durban

Gaol than into the gaols of the interior. The Colonial Secretafy was

1 CS0O 215/227 District Surgeon Pietermaritzburg to Resident
Magistrate Pietermaritzburg 21 January 1865.

CS0 771/3611,
1bid Colonial Secretary 24 November 1880. "7
CSO 993/5081.

1bid District Surgeon Durban to Resident Magistrate Durban 24
January 1885.

v EF oW N
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not impressed by this argument, however, and commented as follows

1]

The nationalities you mention are none of them in
their own countries accustomed to European diet.
The St Helena lives on yams and fish. The West
Indies Negro on plantains yams and fish (chiefly
salt). The Chinesc on anything he can get and the
Arab on rice, dates etc. Why then should ___ they

be fed on the same diet as the flesh eating European? n

The District Surgeon replied to the Colonial Secretary as follows :

Many of these people have lived a long time in
South Africa, and probably have been treated and
fed as Europeans, and it might be argued that it.
would appear somewhat harsh to classify and feed -
them in the Gaols as Natives of their country are
treated and fed. "2

At the Pietermaritzburg Gaol a different system of racial classification

was adopted, and this was reflected by the dietary arrangements at

the Gaol.

Unlike the system in force at the Durban Gaol, where

mulatto prisoners were classified as "European", at the Pietermaritz-

burg Gaol, "half castes, known as Dutch Bastards or Cape men, and

natives of St Helena and of Mauritius" were classified separately and

placed on the dietary scale for "Hottentots".> The District Surgeon

of Pietermaritzburg reported that Hottentots were "thin small bodied

men" who were "more numerous in Pietermaritzburg 20 years ago than

at present," and that such prisoners "now rarely appear on the

prison register."Ll The Hottentot dietary scale was in urgent need of

revision, since it was being applied to

much abler bodied men than the Hottentot __
capable of doing.nearly the same work as
an European. "

1 1bid Colonial Secretary to Resident Magistrate Durban 27 January.
1885.
2 I1b.id District Surgeon Durban to Resident Magistrate Durban

2 February 1885.
. Ibid Report of District Surgeon Pietermaritzburg 2 March 1886.
4 Ibid.
5 1b4d.

. .
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The unsuitable nature of the Hottentot dietary scale was eventually to
lead to a new dietary system, and a new system of racial classification.
In March 1887 the Resident Magistrate of Pietermaritzburg labelled the

Hottentot dietary scale an "anachrenism" and stated as follows :

" The Cape men, Creoles, St Helenas etc now grouped
under the name of Hottentots are the best labourers
in the Gaol. Many of them have European blood in
their veins; all have been, equally with Europeans,
accustomed to animal food. It appears to me most
unreasonable as well as unjust, that these people,
only on the grounds cf coloun, should be reduced
to a diet, which in comparison with that of Europeans
is near to starvation. "

Awébfrﬁit’txee"vw.as set up to revise the dietary scales; and r:eco;amer;&:ed¢
the retention of the "European", "Indian", and "Native" dietary scales,
~ and the abolition of the "Hottentot" dietary scale. Every prisoner
was thus to be classified into one of three categories which were care-
fully defined by the Committee.2 Government Notice 360 of 1887,
which was based on the Committee's recommendations, set out the three

categories as follows

CAd "European" = " _ all persons of European descent,
Eurasians, natives of St Helena and the Cape, and-
their descendents (excluding Kafirs), American
Negroes, French Creoles, and West Indians."

CB1 "Indian" = "  all natives of Hindustan, and their

= - - descendents (excluding Eurasians)}, natives:of - -=»- - e awmn— .
Madagascar, Mozambique, China, and all other
Asiatics." :

Cca "Native" = " natives of South Africa, commonly

called Kaﬁrs."3

Thus, in essence mulatto prisoners were to be classified with the "European"

group. This system of racial classification was not only to affect the

1 CSO 1138/1197 Resident Magistrate Pietermaritzburg March 1887.
T2 CSO 1138/2457. ' T
3 GG 2 August 1887 OGN 360.
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diet of prisoners. In 1888 it waé decided that the above definition
of "European" would be used to determine which prisoners would be
eligible for gratuities for labour performed on the pub!-ic works.1
(Only "Europeans" were permitted to participate in the gratuity
mark system). Thus mulatto prisoners were being classified as
"European" for purposes of prison labour. Indeed, even in the
case of prison accommodation the above definition of "European"

ied ic a certain amount of racial intermixing. This was condemned
by the Prison Reform Commission of 1906, which recomhended the

creation of a separate "Coloured" category

" [ 10dn the Durban Gaol, where solitary confinement
cannot throughout be adhered to, members of the
above divergent races, [ i.e. Eurasians, natives of
St Helena and the Cape (excluding Kafirs), American
Negroes, French Creoles, and West Indians J now
classified alike as Europeans, may be found confined
in the same cell, simply because they are su?pli_ed
with the same kind and quantity of food. "

In summary, strict dietary scales were adopted in the .prisons of Natal
not merely to increase the penal nature of imprisonment, and provide
specific punishment for breaches of prison discipline. While these

were the main objectives of prison dietary scales in England, the

dieta'ry scales in force in Natal's prisons had an additional objective. -
This objective was the racial classification of mulatto prisoners, who

fell in between the main racial categories of "European", "indian",

and "Native". Clearly, a major problem faced by a society or penal ..

system based upon racial divisions, is that of accurately defining the
various racial categories. The definition and redefinition of racial
categories is larcely an artificial process, since "pure" racial groups
do not in reality exist. Thus in the context of Natal's penal system,
we find racial definitions changing over time along with changing

social circumstances. Prison dietary scales reflected these changing

social definitions.

1 GG 20 March 1888 GN 161: Reg 9.

2 GG 5 June 1906 GN 344: Report of Prison Reform Commission
- Para 26.

FaN i [
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" CHAPTER 2 : BLACK "REBELS" AND IMPRISONMENT

As has been shown in Part One of this thesis, the prisons of Natal were
almost constantly overcrowded. One of the main reasons for this
overcrowding was that the prisons were used as a means of social control
of blacks. In other words, Natal's gaols were overcrowded with offenders
against social control legisiation (such as the Masters and Servants

! the Pass Laws etc) rather than with "criminals" in the true

Law,
sense of the word (such asvmurderers, rapists, etc). One of the main
problems addressed by the Prison Reform Commission of 1905-6, was the
way in which black petty offenders-against social control legisiation

might be kept out of the prisons.2 In this way vital prison resources
would not be wasted upon such offenders, who were not really "criminals",
and thus did not warrant treatment within the penal system. While this
issue is discussed extensively in the final chapter of this thesis,3.the
present chapter deals with a particular variant of the same problem. It
concerns the imprisonment of African "rebels" following the Langalibalele
Rebellion of 1873 and the Bambata Rebellion of 1906. Clearly these
"rebels" were not "criminals" in the strict sense of the word, and in

each case the Natal government authorities were reluctant to commit

them to confinement in the already overcrowded gaols of the colony.

In each case steps were taken to keep the "rebels" out of the penal
system. The case of Natal's black "rebels" thus serves as a particular
illustration of the problem of the overcrowding of Natal's prisons with
non-criminal blacks. It might be added that this remains a major theme

of current South African penal practice.

Towards the end of the year 1873 what came to be known as the
"Langalibalele Rebellion" took place. Langalibalele was the chief of the

R TR

1 See J Riekert "The Natal Master and Servant Laws" (University
of Natal-Pietermaritzburg - Thesis) (1983)

2 GG 5 June 1906 GN 344: Report of Prison Reform Commission -
"Reduction of Prison Entrants" - Paras 33-46.

3 Part Two Chapter 5: The Prison Reform Commission of 1905-1506 -

A Blueprint for Racially Differentiated Punishment pp 167-186.
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"Hlubi tribe which occupied land in the foothills of the Drakensberg
near Champagne Castle and Cathkin Peak. Following a dispute with
the local Magistrate over unregistered guns held by his tribesmen,
Langalibalele ignored an order to report personally in Pietermaritzburg.
This was tantamount to rebellion and a force of 200 British troops,
300 Natal volunteers, and 6000 Africans was sent to quell the
"insurrection". In the ensuing battle between 150 and 200 of the
Hlubi were killed. Langalibalele and one of his sons was banished
to Robben [sland and 200 of the Hlubi tribesmen were imprison.ed.1
Obviously this increase in the prison population placed a great
strain on Natal's already overcrowded gaols. On 30 December 1873
the Pietermaritzburg Gaoler reported that he had been forced to

confine the "rebel" prisoners as follows : '

" 24 in the carpenter's shop, 12 in a tent and 9 in

a small shed, making in all 45 in the Gaol yard. n?

He pointed out that "the rebel chief may be expected soon, and the

confinement of prisoners in the Gaol yard is to say the least dangerous
3
(1]

room for the "rebel" prisoners, and five additional staff members were

Forty eicht prisoners were transferred to Durban to make

appointed at the Durban Gaol to cater for the increase in the prison
population.Ll Langalibalele was subsequently confined in the Pieter-
maritzburg Gaol for a time, amid intense speculation on the part of
the local African population that he would somehow escape. This
speculation was caused by two unusual natural phenomena which .
happehed to occur at this time, viz. an eclipse of the sun followed
by a fierce hailstorm. According to the Nataf Witness the local
African population bélieved both these phenomena to be the work of

Langalibele.5 The eclipse was seen as an attempt by Langalibalele to

1 E Brookes and C De B Webb A Histony of Natal (1965) p113-123

2 CSO 459/3127 Superintendent Pietermaritzburg Gaol to Colonial
Secretary 30 December 1873.

3 Tbid. :

4 CSO 460/97 Superintendent Durban Gaol 8 January 1874. ‘ .-

5 NWw 1/5/1874.



bring total darkness to the earth, under cover of which he might be

rescued by his followers. He was believed to have caused the hail-

storm in an attempt to break open the roof of the gaol and 'so make

- his escape. However, neither Langalibalele nor any of the imprisoned

Hlubi tribesmen were able to escape, and the overcrowded condition

of Natal's prisons remained unchanged.

One of the consequences of the Langalibalele Rebellion was the passing

of Law 18 of 1874, entitled a Law "To make Special Provision with

regard to the Employment of Convicts".1 Under this Law the Lieutenant

Governor was authorized to assign any convict condemned to hard

labour, as a servant to any private individual or to the Colonial

Engineer, for the term of his/her sentence.2 The Lieutenant Governor

in Executive Council was empowered to frame rules and regulations

for carrying out the Law, and on 10 April 1874 a set of such rules

3

and regulations was promuloated in the Government Gazette. The

rules and reaulations laid down not only the rights and duties of the

"European employer" and the "native convict" who had been assigned to

him, but also involved the convict's family.u The convict's family was

to be permitted to reside with him on the land of the employer,5 and

the employer was to provide the convict and his family with food and

lodging.6 In return the employer could demand the services of any

unmarried female belonging to the family who was over ten years of

age; and also those of any male belonging to the family who was over

twelve years of age and who was residing with the convict.7 A male

NoO U=

Law 18 of 1874 "To make Special Provision with regard to the
Employment of Convicts".

In 1863 there had been a failed attempt to pass similar legislation.

In 1863 a Bill was proposed which sought to give the Lieutenant-
Governor the power to "permit any person undergoing any sentence

of imprisonment to become the servant or apprentice of any house-
holder applying for the same ___." (GG 21 April 1863 GN 56: Bill
"For the Employment of Prisoners on Public Works" S10). Prisoners

so assigned were to be subjected to the provisions of the Masters

and Servants Ordinance No 2 of 1850 (S11). In the case of prisoners,
however, the punishment for desertion was to be additional imprisonment
for up to two years and, at the discretion of the Resident Magistrate,

- up to fifty lashes (S7). The Bill was rejected by the Legislative

Council and never became law. (NW 17/7/1863 Legislative Council
8 July 1863).

Executive Council Vol 9 p258 and C0 179/117 Pine to Carnarvon
22 February 1875 : Enclosure 1 GN 117 of 1874.

C0 179/117 Pine to Carnarvon 22 February 1875: Enclosure 1 - GN 117
Ibid Reg 1. of 1874.
I16id Reg 2.

Ibid Reg 3.
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over eighteen years of age, belonging to the family, and residing> with

the convict, was not free to go and work elsewhere until the convict's

period of assignment had expired.1 (This did not apply if the employer

was unwilling to employ and pay such male the current rate of wages).

The family members were to be remunerated

With regard to the convict, the employer was to be entitled to his services

"at all reasonable times", and his wages were to be fixed by the magistrate.3

at such rate of wages as shall in each case be

fixed by the magistrate, taking2 into account the
obligations of the employer. "

These wages were not to be paid directly to the convict, except by

. ;-

direction of the 'Lieutenant vGO\'/ernor.ll In the normal course of evé'ntsf

all such wages were to be paid into an account entitled "The Convict

Relief Fund".5 The Lieutenant Governor was authorized to

draw upon such fund for the purpose of relieving

from want or rewarding for good conduct any in-
dividual native convict, or for the purpose of
enabling any native convict on expiration of the
period of imprisonment to acquire the means of re-
establishing himself in the Colony: Provided that
in no case shall the amount so granted for relief,
reward, or otherwise, exceed the aggregate amount
of wages earned by the said convict during his
imprisonment. "6

Law 18 of 1874 was aimed at black political offenders (i.e. "rebels" who

had resisted white domination) rather than at "criminals" in the trie "~

sense of the word.

This is apparent from the circumstances under

which the Law was framed and the contents of the Law itself. Following

the lLangalibalele Rebellion, 200 Hlubi tribesmen were imprisoned.

—

o ;=W N

Ibid
1b4d

1bid.

Ibid
1b4d
1bid

Reg 5.
Reg 3.

Reg 9.

Reg 12.
Reg 13.

-
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Clearly these men were not criminals, from whom society would have
to be protected, and who would have to be rehabilitated before they
could take up their place in society. They were "rebeis", political
offenders, and once the rebellion had been broken a punishment was
needed which would be sufficiently severe yet would not involve -
imprisonment, since the prisons were already overcrowded with

"real" criminals. In other words, the law had been used as an
instrument of political oppression, and the penal system was not
suitable for dealing with political offenders. Law 18 of 1874 provided
the ideal punishment for "rebels" i.e. compulsory labour for the
white man. A major theme of the political economy of Natal throughout
the colonial period was the constant struggle by the white colonists

- to force the African tribesmen into wage labour on white farms.
Indeed certain white farmers viewed the failure of the African tribesmen
to work on their farms as a criminal offence.Thus to force a "rebel"
into wage labour for the white man was a suitable punishment for
daring to challenge white sovereignty. Of course, such a punishment
would not have been suitable for "criminals" in the strict sense of the
word e.g. murderers, rapists, thieves, etc. On 21 April 1874 the
Natal Witness, commenting on the Rules and Regulations promulgated
under Law 18 of 1874, stated that since strong opposition was to be
expected from "English negropholists", perhaps it would be better to
treat offenders such as Langalibalele's 200 "rebels", as ordinary
criminals% As hard labour prisoners they could be employed in the
construction of much needed public works The Witness found it

difficult to understand why the

" Exeter Hall mind ___ would rather the Kafirs
endured penal servitude, than that they should
be restored to their families and be required to
work for white employers at fair wages. "3

rer————— " —

1 See Theoretical Introduction - A: The Political Economy of Natal

and Implications for Penal ldeology pp3-10.
2 NWw 21/4/1874,

3 1bid.
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~ Clearly the reason was that the authorities in England feared that,
since Law 18 of 1874 was designed to deal with political offenders, it
would be used as a means of political oppression. As an official in

the Colonial Office in London remarked

" If the law is intended to apply really to convicts ' -
condemned to hard labour, fancy assianing 20
criminals to a farmer without any provision either
for his protection or their discipline, while if it
is intended to be applied as it really is to political
offenders it must inevitably be used as an instru-
ment of oppression. "}

In his Despatch of 29 April 1875 the Secretary of State, Lard Carnarvon,
informed the Lieutenant Governor that Law 18 of 1874 had -been dis-

allowed. The following reasons were given for the disallowance: :

" On a sudden emergency, such as lately arose,
where it was imperatively necessary to make instant
provision for feeding a large number of prisoners,
and the resources of the Government were inadequate
for the purpose of lodging and keeping them, such
a course as assigning natives for a short period to
those who would provide properly for them, might
be defensible as a temporary measure resorted to
under pressure; but to take a general power of
assigning convicts as private servants, would open
a door to many objectionable practices, owing, among
many other causes, to the impossibility of properly 2
supervising either the employers or the employed. "

“In 1906, what became known as the -"Bambata-Rebellion" took place.

It began in February when Bambata, a very minor chief in the Umvoti
Division, defied his magistrate, and ended on 10 June with the massacre
of Bambata and five hundred of his followers in the Mome George.3
Following the Bambata Rebellion there was a massive increase in

iWatal's prison population, as a result of the influx of a large number

1 CO 179/117 Pine to Carnarvon 22 February 1875: Minute by
Colonial Office official 7 April 1875.
2 GH 6u4/Despatch 57 Carnarvon to Wolseley 29 April 1875 - Para 3.

3 E Brookes and C De B Webb A History of Natal (1965) p 220-230
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of "rebel" prisoners. An intolerable strain was placed on the already
overcrowded prisons of Natal, and the Government was forced to
take swift action.1 A Bill was rushed through Parliament which, in
the words of the Minister of Justice, conferred power on the

Government

" to enter into contracts with any municipality,
township, or other public body, or with any
company or individuals, for the employment of
prisoners who are sentenced to terms of im-
prisonment exceeding three months. "

The Bill became Act 32 of 1906.°

similar to Law 18 of 1874, arising out of very similar circumstances

Clearly, this legislation was very

and having the same objective i.e. to prevent the prisons being
crowded by non-criminal blacks. The Act also showed clear simi-
larity to legislation which had been passed in the Cape Colony
following the "Langberg Rebellion".u Natal's Minister of Justice stated

in connection with the Cape legislation as follows :

" [£T3Jhe Cape Government for some years have [sic]
been in the habit of hiring out prisoners to
De Beer's and other large employers of labour,
and | think the experience of that Colony is
that the system works very well both in the
interests of the Government and in the interests
of the prisoners themselves. "

The Minister stated that Act 32 of 1906 -was to apply to all prisoners,
and not simply to political prisoners (i.e. "rebels").6 However, the
Act was clearly a response to the large influx of non-criminal "rebel"
prisoners into Natal's penal system, was designed primarily to deal

with these prisoners. By Government Notice 497 of 1906, regulations

1 Legislative Assembly Debates 1906 Vol 40 pp420-423: Debate
of 2 July 1906.

Ibid pu20: Minister of Justice.

Act 32 of 1906 "To amend the Gaol Law of 1887".

Legislative Assembly Debates 1906 Vol 40 p422: Mr Tatham 2 July 1906.
Ibid pH422: Minister of Justice 2 July 1906.

Ibdid.

O N E W N
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were promulgated under the Act, setting out the conditions for the
employment of pr‘isoners.1 In practice it is not certain how many
prisoners were hired out, since a convict station was established
at the Point to accommodate large numbers of "rebei" prisoners.2
In addition, about two hundred rebels were confined in "movable

prisons" and made to perform road work.3

in conciusion it may be stated that the legal system of Natal was
used not only to maintain law and order, but also as a means of
political oppression. The prisons were thus called upon to confine
not only "criminals" but also "rebels" (i.e. those who had challenged
white authority). In the case of both the Langalibalele and Bambata
Rebellions, Tegislatibn was introduced which was designed to keep
the "rebels" out of the penal system, which was overcrowded with
"real" criminals. The legislation had much in common with legislation
passed in the Cape fo!lowing the Langberg Rebellion, and provided

for the employment of prisoners at forced labour for white employers.

1 CSO 1827/1124 GN 497 of 1906.

2 Legislative Assembly Debates 1908 Vol 46 p251: Attorney General
15 September 1908.

3 CSO 1827/1124 Report of Assistant Commissioner of Police 13 February

1907: Para 14. :
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CHAPTER 3 : "KEEPING THENATIVES IN THEIR PLACE" - THE
BLACK MAN, WHITE IDEOLOGY, AND THE PUNISHMENT
OF IMPRISONMENT

In general terms it may be said that the English penal system which
developed with the rise of capitalism during the nineteenth century,
was designed to imbue the discipline and regularity of the capitalist-
factory, into a reluctant proletariat, still steeped in rural culture
and ’craditions.1 It was this penal system which was imported into
Natal in the 1840's. In Natal, however, there was no large scale
capitalist industry with its need for a well disciplined work .force.
Thus an institution such as England's Pentonviile prison with its
rigid discipline and clockwork regularity would have been out of place
in Natal.2 Like the Negro slaves who worked on the cotton plant-
ations in the American South, the black farm labourers of Natal had
a far simpler lesson to learn than that taught by such a finely tuned
institution as Pentonville. That lesson was that the white man's word
was law, and it was the white man who held the whip {or to be more
accurate the cat-o-nine tails) in his hand.3 This is not to say that
Natal's penal system was totally different to the English penal system.
Indeed, the penal system of Natal was closely modelled on that in the
mother country, and necessarily so, since it embodied the values of
an expatriate English middle class. However, there were significant
discontinuities between the conceptions of justice held by the English
authorities, and those held by the white colonists of Natal. It would
be true to say that the punishment of imprisonment was often looked
upon by the white colonists as neither a suitable nor a sufficiently
“severe form of chastisement for black offenders. This resulted in the

development of considerable tensions, since the colonists felt that the

1 See for example D Melossi "Strategies. of Social Control in Capitalism
: A Comment of Recent Work" Contempcrary Crnises (October 1980) p392.

2 The "clockwork regularity" of Pentonville prison is vividly des-
cribed by Michael Ignatieff in the opening pages of his work A
Just Measure of Pain (1978) (see pp 3-11). '

~ "3 ©  Thé'many interesting parallels between -the black experience in .
colonial Natal, and the experience of the black slaves in the American

South, become apparent with reference to the work of E D Genovese,
See/ for example The Workd the SLavehcldesns Made (1969): The

Political Econcmy of Slavery (1967); and Ro&l, Jordon, Roll : The
World the Slaves Made (1976).
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authorities in England, who dictated the policies of the Natal Government,
had no conception of the situation as it existed in Natal. The ideological
perceptions of the colonists as to the treatment of blacks, were very
different- to those of the English au'chorities_.1 The white settlers viewed
the large black population which surrounded them with a mixture of
paternalism and feavr.2 In- more simple terms, the black man was viewed
as both a child and a savage. Just as a father had a duty to guide his
child in the paths of righteousness, so the white race had the duty to
uplift the uncivilized black population of Natal. Of course, this operated
as a rationalisation of and justification for imperialism and exploitation.
The fimplications of the paternalist ideology in the field of punishment
were far reaching. Like a child or an animal, the black man's faculties
of reason were not sufficiently developed to allow his behavkiour to be
altered by purely ideological means. Thus in order to secure obedience
it was necessary to use physical coercion which could be clearly under-
stood by the black man.3 Just as a dog could not be persuaded by
reason alone to obey its master, but required the occasional whipping,
so with the black man. Another childlike attribute of the black mén was
his vulnerability. Like a child, he was very impressionable and easily
influenced, and was thus particularly susceptable to the corrupting
effects of the prison, Just as it was desirable to keep children out

of prison if at all possible, so in the case of the black man. If the
paternalistic attitudes outlinedabove shaped the ideological perceptions

of the white colonists to a significant extent; then they were just as
significantly shaped by the colonist'é fear of the overwhelming savage

= black population which surrounded them. Many colonists felt that -
imprisonment was nota sufficient punishment for a rebellious savage

who had to be taught in no uncertain terms that the white man was

his master. The safety of the white colonists necessitated that it be

impressed upon the black man that swift and severe punishment would

1 In general see S Marks Refuctant Rebellion - The 1906-08 Distur’ ™
bances in Natal (1970) and D Welsh The Reots cf Segregation -
Native Policy 4n Colonial Natal 1845-1910 (1971).

2 See Theoretical Introduction - A: The Political Economy of Natal and
implications for Penal !deology pp 3-10.
3. See P R Spiller "The Nata!l Supreme Court: Its Origins (1846-1858)

and its Earlg Development (1858-1874)" (University of Natal-Durban
- Thesis) (1982) p63 and pp308-310.
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follow any challenge of the white man's authority. For all the reasons
outlined above imprisonment was not viewed by the colonists as a
particularly suitable form of punishment for black offenders. In order
to illustrate the above points and obtain a more concrete understanding
of white ideological perceptions, we may examine a number of debates
which took place over the years and had reference to the punishment

of blacks. - PO

The first issue which may be examined is the response of the Legislative
Council to a Bill put forward by the Lieutenant Governor in 1876, which proposed
to a'bolish the punishment of whipping for offences under the Masters

and Servants Ordinance No 2 of 1850. The discretion granted to

Magistrates under the Ordinance to order the whipping of servants for

civil offences against their masters, had for many years been an issue

of dispute between the English authorities and the Natal colonists. The
views of the English authorities were represented by the Lieutenant

Governor and the various Natal Government officials, while the views

of the Natal colonists were represented by the elected members of the
Legislative Council. It is not the purpose of this chapter to trace the
origins and development of this dispute, since this has been done elsewhere. |
It is sufficient to note that the English authorities considered it utterly
wrong to inflict flogging for offences such as "misconduct", "neglect",
"disobedience", "bad conduct", "absence without leave" etc; and urged

that this punishment "should be restricted to crimes of violence or

brutality, to which it is appropriate."2 The abhorrence with which the

power to whip servants was regarded by the authorities in England is

apparent from the following view expressed by the Secretary of State

" [ T3he infliction of flogging for these trivial offences,
is in my opinion unnecessary, liable to great abuse, at
variance with sound and equitable legisiation in Native

'~ matters, and finally is a stain on the Statute book
such as | can hardly permit myself to doubt that the
Natal Legislature when urged thereto by you will

hasten to remove. "3 L
1 | J Riekert "That Natal Master and Servant Laws" (University of
Natal-Pietermartizburo - Thesis) (1983).
2 GH 58/Despatch 325 Kimberley to Pine 17 May 1873 - Paras 3 and 7. }

3 GH 64/Despatch 59 Carnarvon to Wo!seley 30 April 1875 - Para 6
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In 1876 the Lieutenant Governor introduced a Bill which proposed

to abolish the punishment of whipping under the Masters and Servants
Ordinance.1 In the Lieutenant Governor's own words, the Bill was
"viewed with the strongest disfavour in the Legislative Council",

and was thrown out on its Second Reading.2 By examining the
response of the Legislative Council to this Bill, it is possible to

gain considerable insight into the ideological perceptions of the
colonists as to the relationship between black and white, and the
most suitable means for punishing blacks. The standpoint of the
Natal Government officials, as representatives of the English colonial
authorities, was that a measure which sanctioned harsh punishment
for minor offences by servants, would have the effect of detgrring

' pf'c»spectiv'e servants from entering into employment. Thus'the'clause
of the Masters and Servants Ordinance which authorised the whipping
of servants for civil offences, contributed to the universal shortage

of black labour :

" From the earliest date at which it became my duty
to administer the Master's and Servant's Law, |
have felt that every lash inflicted under it was
doing the employers of labour generally a great
dis-service. "3

This argument might have held good in England, where a free and
mobile labour force had been created. Workers were at liberty to

choose with whom to enter into contracts of employment and it was

- economic -forces which assured -a steady supply of labour.--In-Natal,
however,direct coercion played a much more prominent role in securing
labour. It was through restrictive legislation and repressive labour

y

practices that the white colonists ensured a supply of black labour.

SR Bill 9 of 1876 "To aiter and amend the Ordinance~No: 2, 1850, _..
entitled Ordinance for regulating the relative rights and duties
of Masters, Servants, and Apprentices."

2 . CO 179/124 Bulwer to Carnarvon 30 August 1877 - Para 1.

3 NW 28/9/1876
4 See Theoretical Introduction - A: The Political Economy of Natal

and Implications for Penal !deology pp3-10 and B: Punishment of
Imprisonment - With Particular Reference to the Colonial Situation
pp 11-23.
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The representatives of the Natal colonists thus did not espouse the
liberal capitalist values of the English authorities. Instead, they
emphasized white sovereignty and spoke the language of the feudal
lord, the slave owner, the father, and the"baas"i.e. the language

of the white master. The relationship between black and white on
the farms of Natal was not that of formal equality between employer
and employee; rather it was a relationship in which the white man
was very much the master, and the black man, by the very fact

of his blackness, was very much the servant. It was "natural"

that the black man should be the servant of the white man, since

the black man was on a lower plane of civilization, little removed from
the savage. The only way in which to impress upon an ignorant
savage his duties as servant to the white man, was through physical
pain. [In order to illustrate the paternalist and racist ideology of the
white colonists, it is desirable to quote extensively the responses of
various members of the Legislative Council to the Government's
argument that whipping of servants should be abolished. The Natal

Witness reported the responses of various members <ntet alia as

follows 1:

" Mx J N Boshof4 thought that __ CwJhipping was no
degradation to Kafirs, and only a punishment so far
as the pain was concerned. They knew what kind of
servants they were, and if this punishment were not
allowed there only remained imprisonment, which ___

was no punishment to them. In many cases the
Kafir had such a thick skin that whipping had little
effect. "

" Mn Saundens did not think it desirable to abolish the
flogging of natives under the ordinance ___. Natives
were not fit to be brought under civilized laws. "

" Mr King said if flogging was abolished here, imprisonment
would be of no service in its place. The only punishment
a Kafir feared was that of the lash. . The amount of money
he lost by being in prison was very little, and he was
well fed, so that it was scarcely any punishment at all
to him. It was perfectly absurd to treat Kafirs as they
would white persons; while a Kafir remained a savage,
he should be treated as such. "

-1 NW 28/9/1876
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" Mn Hantley said that a Kafir could only be reached

' through the skin. It was possible to reach his skin
by other means than flogging, and that was by
exhausting his knee-joints at the treadmill. "

" Mr Adlken : Declining to work was a greater offence
towards a master at certain periods than theft.
He __ spoke very warmly against the bill. "

" Majon-Genernal LLoyd U :1 __ imprisonment was no
punishment to a Kafir, and something else must be
substituted if flogging was abolished. "

" Mr Greenacre also thought flogging alone was the way
to reach the natives, and except some other punishment
than imprisonment was substituted;- he should not vote .

for the bill. "

" The Rev. Mn Newnham T :1 ___ Ever since he had been on
a farm, when a Kafir had misconducted himself, he had
him flooged __ The fact was, a Kafir liked a master

who was masterful. "

There is no need to comment extensively on the above, since the quotations
speak for themselves. It might, however, be as well to emphasize the
point that the white colonists did not have high regard for the punishment
of imprisonment in the case of black offenders. While imprisonment might
have been suitable in the case of white offenders, it did not sufficiently
impress upon the disobedient or rebellious black man that the white man

was his master.

If the ideological perceptions of white colonists in Natal were to a
significant extent motivated by a racist paternalism, then they were

also largely influenced by a fear of the surrounding black population. The
white settlers perceived themselves as being surrounded by overwhelming
numbers of savage tribeésmen, against~whom~there-would be -no defence=. - -
should a general uprising again.st white rule occur. Firm and strict
control over the black population was essential to prevent such a

situation from ever developinog. The authority of the-white man and
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of white civilization had to be maintained at all costs. Any black
challenge to white authority or civilization had to be swiftly and

severely dealt with, to prevent it from developing into open

rebellion. Any slackening on the reins of control could lead to
disasterous consequences, and the "Natives" had to be kept most
emphatically "in their place". Blacks were seen as posing both a

physical threat to the safety of the colonists, and a metaphysical

threat to white values and civilization. The kind of seige rhenta!ity
displayed by the colonists, may perhaps best be illustrated by

reference to the periodic waves of public hysteria that swept

through white ranks, following assaults on white women by black

men. The rape of a white woman by a black man was possibly the

ultimate denigration of white authority and civilization, and public

reaction to such "outrages" reached fever pitch on numerous. occassions
over the years. It is not the purpose of this chapter to trace the various
waves of public outrage and their specific causes. For the purposes of
this thesis, the significance of the outrage expressed during such periods,
lies in the frequently expressed opinion of the colonists that imprisonment
was an insufficient punishment for a crime of such enormity. For example,
in March 1872, a black man was caught "in a state of nudity" in the
bedroom of a white woman, and was sentenced to one months hard labour.]

The Natal Witness commented as follows on 26 March

" What a punishment! If indeed it can be called a
punishment to feed and house such a villain for
a month, who all but committed a frightful outrage.
After this, is it to be wondered at if Europeans
determine to take the law into their own hands,
in cases of this sort? "

Clearly the colonists did not feel that the penal system provided sufficient
protection or deterrent effect, and on 28 March the Natal Witness again

1 NW 26/3/1872.
2 1b4d. . C e .
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stated

" If things continue to go on in the present way,
it will not take long to force people to take the
law into their own hands, at any risk. "

Finally white hysteria reached such a pitch that it was repor{ed that

" the ladies of Durban and the Berea have taken to
the practice of carrying revolvers, and know how
to use them; and the Secretary of the Durban
Teetotal Society suggests that these ladies should
have meetings in the Town Gardens, for pistol
practice. " :

For "white ladies" to go to these lengths clearly indicated that the

colonists had lost all faith in the established penal system.

In 1883 the link between the "crime of indecency" and the "effect on

the Native mind of the punishment of imprisonment" was debated in

3

the Legislative Council. The crime was labelled as "one of the

grossest that any Native can commit to the white race", and it was
pointed out that imprisonment was a totally inadequate punishment
for such a grave crime.u The member who initiated the debate

described the effect of ihprisonment upon the black man as follows :

" Is it not a fact well-known to those who have
anything to do with the Natives that they have
an utter and supreme contempt for being sent to
prison? _ The Native is sent to prison, and
is there fed and clothed, and is better cared for,
and has less work to do than happens in the
ordinary current of his life. He comes out of
prison, walks down the street, and at the first
place he asks for employment he obtains it. That

1 NW 28/3/1872.
2 NW 2/4/1872.
3 Legislative Council Debates 1883 Vol 6 pp323-326: Debate of 24

: August 1883; and pp361-367: Debate of 29 August 1883.
4 . 1bid p324 Mr Crowder 24 August 1883.
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" fellow, he has suffered no loss of caste among
the men whose opinion he cares for, he is not
a worse man for it in the opinion of his fellows,
and he is in no worse position than he was when
he went into prison. "1

Clearly it was felt that imprisonment was not a suitable punishment
for the uncivilized black savage. The shame of being branded a
criminal, which played such an important part in the punishment of
white offenders, did not affect the black offender who was committed
to prison. Imprisonment of the black offender was thus lacking in
both punitive value and deterrent effect. The only result of such

punishment was to bring the authority of the white man into contempt

"~ a=wziand- this..was .evidenced by the increasing number.of attacks,. by-black:..

men on white women

" That it is possible this crime can be committed by
the Native races amongst us arises from the fact
that our prestige has fallen and the Natives have
an utter contempt for the white man ___ [t is
the fact that we have been seeking to govern the
Kafirs of this country as though they were civilized2
men that lies at the root of the Native difficulty. "

The punishment of blacks should thus essentially be an assertion of
white sovereignty. [t had to be realised that the black man was in
fact a savage, and had to be treated accordingly. Not only was this
necessary to preserve the security of the white man (and in particular
the virtue of the white woman} but it was also a kindness to blacks
themselves "to prevent their being put into those corrupt places

called the gaols of this Colony ___."3 It was pointed out that many
blacks were committed to gaol for minor offences which could not
really be considered "crimes" in the true sense of the word. Rather

than acting as a deterrent, the gaols of the colony were acting as

1 1b4d.
2 1bid p325 Mr Crowder 24 August 1883.
3 1bid p361 Mr Crowder 29 August 1883.

e
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"preparatory schools of crime."’ ‘Many black offenders entered gaol
having been convicted only of petty offences, not really criminal in
nature, and emerged from prison as hardened criminals. Several
members of the Legislativé Council condemned the lack of discipline
in Natal's gaols and the Superintendent of Police at Durban was
quoted as describing the penal system as a "perfect farce".2 Thus
once again we see imprisonment being condemned as a means for

punishing black offenders.

In the same year as the debate outlined in the above paragraph took
place, the Government introduced a Bill into the Legislative Council
which proposed to abolish the public' flogging of prisoners._3 This

‘was an attempt to bring penal practice in Natal into line with that of
the mother country.u Indeed, according to Foucault, one of the

main characteristics of a disciplinary institution such as the prison,

was that inmates were isolated from the outside world, and punishment
became the most hidden part of the penal process.5 From the extremely
hostile reception which the Bill received in the LegislatiVe Council of
Nata!,. however, it would seem that the above priciple was outweighed
by certain other penal considerations which were peculiar to the Colony.
Almost every member of the House spoke against the Bil.® In the
responses of the various members we find the familiar themes of
paternalism. and fear. As has been pointed out in the above paragraph,
this happened to be one of the periods of white public panic over the
question of black "outrages" on white women, and this is reflected in

the responses of the members.

1 1bid p362 Mr Crowder 29 August 1883.

2 1b4d.

3 ill 6 of 1883 "Private Flogging of Prisoners Bili". .

4 See GH 372/Circular Despatch Carnarvon to Bulwer 7 January 1878
and GH 382/Circular Despatch Derby to Bulwer 18 January 1883.

5 M Foucault Discipline and Punish - The Binth of the Prison (1977)

P 141-143
6 Legislative Council Debates 1883 Vol 6 pp29-35: Debate of 16 July 1883.



141

An examination of the responses of various members is thus desirable :

Mr T Shepstcne :

"When we have a native population

such as we have here in this Colony, and when
crime of a particular nature is increasing ___ it

would be injudicious ___

Mt Reynolds :

to abolish public flogging."1

"l contend that public flogging is necessary

in the transitional state of the Natives L T 1he native

Zulu was once a tractable, docile, and ob_edient servant.
He was afraid of the sjambok, and you may depend upon
it that nothing but that will make him dread doing

wrong _

L Udnless we can impress upon the Natives

the terror of vice and wrong-doing, so certainly will
they tread upon our corns."2

Ma Crowden

R P R R .

: "The present discipline, or the lack of

discipline among prisoners within the walls of the gaol
is the cause of the degraded and demoralized state of
the Natives around."3

Ma Walken :

"It is neither humane nor safe not to keep

the Natives in their place."

Mh Richarndson :

"C The penalty of simple imprisonment

falls very lightly upon them __ The authority to inflict
public flogging upon them is not anything too much to
ask in order to protect ourselves from the crimes we see
amonost us at present.">

Mw Beshofd :

"I think it would go a long way if a dozen

or half a dozen Kafirs were flogged on the Market Square;
we would no loncer hear of insults to ladies, and they
would be safe."

Mx Robdnson

"This measure ___ is undoubtedly another

instance of that system of pandering to the cries of those
sentimentalists at Home who call themselves philanthrophists,

though they are _

the Natives have."7

in many respects, the worst enemies

N T W N -

1bid
1b4id
Ibid
1b4id

1b4d.
1bdd.

1b4d

p30.
pp30-31.
p31.
p32.

p33.
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Mt Garland : "L The result of flogaing upon the Native
mind, is very similar to that which was conclusive to my
mind as a boy at shcool ___ | believe that the mind of the
Native population is very similar to what is found in the
boyhood of our life ",

Ma Mellersh : L Tdhe crimes mentioned in this House tonight
can never be stopped by any other means than flogging, so
far as our Natives are concerned. They have no ___ feelings
of any kind except fear."2

Mr Keashaw : "[C13f there is one punishment which a Native
dreads it is flogging. __ If this mode of punishment has a
deterrent effect on the Natives, by whom we are so large!y3
surrounded, this House should hesitate before relaxing it."

The dissatisfaction with the apparent ineffectiveness of the penal system

in dealing with black offenders was not restricted to pronouncements

in the Legislative Council. On at least one occasion public hysteria

reached such a pitch following an "outrage", that the security of the

Durban Gaol was seriously threatened. Following the "outrage” which
was perpetrated on 2 December 1886, a Mr Fisher, the Chairman of a

Public Meeting held in Durban, informed the Colonial Secretary by

telegram as follows

On 6

.a

R

" Instructed by a largely attended meeting of townsmen
to advise you for the information of His Excellency the
Governor that the deepest indignation pervades the
entire community in regard to the horrible crime
committed in this borough yesterday and to inform
him that the most disasterous results beyond control
of the law will ensue unless the matter be immediately
and effectively dealt with . "# '

December 1886, a few days after the above telegram was sent,
b

member of the Legislative Council issued the following warning

EOWON -

Ibid p34.

1b4d.

1bid.

CS0 1107/4762 Mr Fisher to Colonial Secretary 3 December 1886.



" If something be not done by the recognised authorities
of this Colony, legal and judicial, to arrest this
terrible evil, then undoubtedly steps will be taken
by the public to take the law into their own hands;
and | do not think the moral sense of any community
would find fault with any body of men who, in default
of action on the part of the governing and judicial
authorities, resorted to such extreme steps. !

This proved to be no idle threat and on 7 December a serious disturbance

occurred outside the Durban Gaol, in which a "lawless mob" threatened

to break into the gaol and deal summarily with the offender.? The

seriousness of the situationwas evident from the following statement

by the Superintendent of the Durban Gaol, who requested that a

detachment of the Natal Mounted Police be stationed within the gaol -« -

" | believe the knowledge of the weakness of the
position at this gaol is an incentive to the mob to
attack it, and further | consider that if a small
adequate force were stationed here, it would
materially assist to allay the excitement, maintain
order and prevent the possibility of any attempt 3
being made to storm the gaol as has been suggested. "

By 11 December the public temper was cooling, and the Resident

Magistrate of Durban was able to report as follows

" | do not consider it necessary or desirable to send
a detachment of Natal Mounted Police. The public
excitement is now subsiding, especially since His y
Excellency's reception of deputation from Durban. "

In February 1887 the Cape Asgus commented on the affair as follows

1 Legislative Council Debates 1886 Vol 9 p433: Mr Robinson °
6 December 1886

2 CSo 2562/C“g‘6 Resident Magistrate of Durban to Superintendent
Durban GCaol 8 December 1886.

3 I1bid Report of Superintendent Durban Gaol 8 December 1886.

4 I1bid Resident Magistrate Durban to Acting Colonial Secretary

11 December 1886.
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" We wish we had reason to think more highly of our
Natalian neighbours. Their conduct on this occasion 1
would have disgraced a mob of the Kafirs they despise. "

The above incident provides a very useful insight into the ideological
climate which prevailed in Natal towards the punishment of black
offenders. Clearly the white public could not have had much faith
in the effectiveness of imprisonment, since they were prepared to
storm the gaol and deal with an offender in what they regarded as

a more appropriate manner.

Although the white colonists clearly considered imprisonment to be far

_-gre-to0 lenient a punishment for black offenders, it would appear that in

practice imprisonment in Natal was a very severe punishment, especially

in the case of black offenders. Severe corporal p‘unishment for trivial
offences against prison discipline formed an integral part of the
‘punishment of imprisonment for black prisoners in Natal. One of the
few first hand accounts of life inside a Natal prison, was written by

a white journalist who was confined in the Durban Gaol just after the
turn of the century.? This account details, {nter alia,the severe

corporal punishment which was meted out to blacks on a daily basis :

" The most gruesome thing in prison lifeis the

floggino. It takes place almost every morning in
one of the yards ___ If the flogging that goes on

in L Durbanl ___ Gaol is a necessary part of the
Christianizing. of the natives, our boasted civilization
fis a farce. It is a cruel, morbid spectacle that
degrades alike the natives who are flogged and the
whites who flog ___. The Nonconformist conscience

roused the civilized world over Chinese slavery [ on
the WitwatersrandJ. But very few Chinamen in the
Golden City suffered the punishment of the degra-
dation and inhuman cruelty that every day goes on,
and has gone on for long, lona years, in the prison
in which | was incarcerated. "

4

1 NW 9/2/1887.
2 GW Hardy The Black Pernif ( 7191-)
3 I1bid pp 280-281 and 283-284.









145

The writer made it clear that corporal punishment was, in general,

restricted to black prisoners :

n

Whites are only flogged for very serious crimes,
but the natives are unmercifully whipped for
really small offences. "Fifteen and twenty lashes
are given by the magistrates all over the Colony
with as much unconcern as a man in England is
fined 5s and costs ___ You would be astounded if
you knew of the gross recklessness in the prison
regarding the treatment of blacks. Sometimes the
wrong man is lashed. "I '

The writer also emphasized the sadistic nature of corporal punishment

- ;- as inflicted by the white warders upon black prisoners. :.

The warders, who gather to see the wretched
natives butchered to make a warder's holiday,
seem to: like the lashing inhumanly. Theirs is

a rather monotonous life, and it provides a sort
of Spanish bull-fight for them, except that in
Spain the bull has a sporting chance of coming
through the ordeal with little harm, while a Kafir
or coolie stretched and strapped upon the
triangle is simply the sport of the warder who
has attained to the position of 'champion lasher'
and prides himself upon the efficacy of his

cuts, and upon the good red blood that is only
stopped when handfuls of brine are rubbed
into the naked body of the howling victim.

Finally, the writer pointed to the corruption that existed within the

prison in connection with the flogging :

There is a good deal of bribery in connection with
the flogging. Both blacks and whites bribe the
flogging-warder to 'lay it on lightly'. So much is
this bribery encouraged, indeed, that it is an ‘
understood thing that, unless the flogging-warder
is duly 'insulted’, he will 'lay it on' with all the
energy at his command. "3

1 Tbid pp283 and 286.
2 Tbid p281.
3 1bid pp285-286.
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- Clearly in light of the above evidence, "punishment of the body", in
foucault's terms,1 formed very much part of the punishment of imprison-

ment for black prisoners in Natal's gaols.

To sum up, it would be a mistake to regard imprisonment as the only,
or even the central method of social control employed by the white
ruling class over Natal's black population. While imprisonment, with
its abstract deprivation of rights, might have reigned supreme in the -
industrialised capitalist political economies of Europe, direct coercion
was very much in evidence in colonial Natal. Natal's white colonists
regarded the black population with a mixture of racist paternalism and
fear, and believed that imprisonment was neither a suitable nor a
sufficiently severe form of punishment for black offenders. Corporal
punishment was used extensively against blacks as an assertion of
white sovereignty. Whipping not only formed an important alternative
to imprisonment, but also constituted an integral part of the punishment

of imprisonment in the case of black offenders.

W ey e
fldade

1 M Foucault Discipline and Punish - The Birnth ¢f the Prison
(1977) p 3-31 ‘
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CHAPTER 4 : DEGRADATION AND SOCIAL STIGMA - THE EFFECT
OF IMPRISONMENT ON WHITES

The white colonists of Natal formed a small tightly-knit community and

they perceived of themselves as the guardians of "civilized" norms

Ceaas X

and standards in a savage and heathen country. These factors
accounted in part for the stern moralism which was characteristic of
public opinion in white colonial Natal. The closed, homogenous nature
of white society, meant that those who deviated from the norms of
that society would be met with social ostracism. The effects of such
ostracism.could be both psychologically and materially devastating to.
the individual involved. It was small wonder that the scorn of the
white community formed a major part of the punishment of white
prisoners in Natal. For example, in October 1868 the Resident

\]

Magistrate of Durban stated :

" To White prisoners the exposure of having to
appear in public amongst the Convict Gang is
a greater punishment than any labour inside the
walls of the Gaol could be. "1

The degradation of the white prisoner was oreatly increased by the fact
that he was imprisoned with black offenders, and while in prison was
subject to the authority of black prison guards. This held ideological
ramifications for society at large, since the authority of the white race
as a whole was brought into question. For example, in 1883 a white
prisoner was whipped by a black guard for attempting to escape, and

the following opinion was expressed inthe Legislative Council

" L[ T3here can be no greater means of bringing
the governing race into contempt than to allow
a coloured man to whip a white man, even though
he be a prisoner under confinement. "

1 CS0O 314/2265 Report of Assistant Resident Magistrate Durban
8 October 1868.
2 Legislative Council Debates 1883 Vol 6 p323: Mr Crowder -

24 August 1883.
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The effect of imprisonment upon the white man was not merely
psychological degradation. As a result of the intense social stigma
attaching to imprisonment, white éx-prisoners encountered extreme
difficulties in obtaining employment upon being discharged from
prison. A member of the Legislative Council described

the experience of the white ex-prisoner as follows in 1883 :

" Let that man seek employment where he is known.
Will he obtain it? No. Everyone shuns him, and
his only place is in the society of criminafs. "1

It was towards the end of the nineteenth and beginning of the twentieth

- cerituries that the above issues came to the fore. It would seem that

this increase in concern for the interests of the white prisoner, was
related to the increasing level of white unemployment, and a growing
white proletariat. It was perhaps also related to the increasing level
of class conflict between the white rulers and the b!aék proletariat
at the turn of the century, and the insistent calls for racial

segregation within the towns.2

As has been noted above, one of the major problems encountered by
white prisoners was the difficulty in finding employment upon leaving
prison. That the authorities realised the severity of this problem is
indicated by the introduction of the "gratuity mark system" in 1884,
which was to be applicable to "European" prisoners only. In August
of that year, it came to light that small gratuities were paid by the |
Public Works Department to prisoners emplbyed at a skilled trade on
public works.3 There were no formal rules regulating the practice,
however, and the Acting Colonial Secretary noted that it seemed wrong

that a distinction should be made between skilled and unskiiled labour.u

1 Ibid p324: Mr Crowder 24 August 1883. M- Ciite

2 See Theoretical Introduction - A: The Political Economy of Natal
and Implications for Penal ldeology 3-10.

3 CSO 982/3976.

4 Ibid Acting Colonial Secretary to Colonial Engineer 25 August 1884.
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The Colonial Engineer agreed that a formal system should be instituted
but stated that

European prisoners only should be eligible for
this gratuity as Natives leaving prison do not
labour under the same disabilities as Europeans
with regard to obtaining employment or a means
of livelihood. ™1

As will be shown subsequently, this argument was used extensively
by the prison reformers at the turn of the century. The Colonial
Secretary approved of a formal system of granting gratuities to

European prisoners and stated as follows

" [CT3he introduction of a system of marks, to
be applicable in the case of European prisoners
of long sentence, would prove very beneficial,
as the circumstance that men are discharged
from Gaol unprovided with means of any kind
frequently induces fresh crime. "

The Executive Council approved of a system of marks being instituted,3
and regulations were drawn up and published in the Government Gazette
of 2 December 18814.u Despite a resolution by the Durban Gaol Board
that the mark system be extended to "Natives and lndians"? it was
restricted to "European" prisoners sentenced to one year and upwards,
when employed on public works. Marks would be allotted on a daily
basis for actual work performed, and the gratuity awarded to a prisoner
at the end of his term would depend upon the number of marks he had
accumulated. However, the maximum of gratuity to be awarded was not
to exceed the sum of three pounds sterling. The Superintendent would
have the power to deprive a prisoner of a certain number of marks for

any breach of prison discipline, and a prisoner reconvicted for a third

1b4id Colonial Engineer to Colonial Secretary 25 August 1884.
I1bid Colonial Secretary to Governor 2 September 1884.
1bid Clerk Executive Council to Colonial Secretary 6 September 1884.

GG 2 December 1884 GNUu436. _ . ) _
C S0 982/3976 Meeting Durban Gaol Board 20 October 1884.

v E oW NN =
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time was not eligible to participate in the system. This system was in

no way to interfere with the mark system for remission of sentence. !

Although tailoring, mat making, carpentering etc were not "public
works", these too were to be covered by the mark system. In the
Covernment Gazette of 5 June 1885 the rule was amended to cover

not only "public works"”, but also "such other works of such nature

as the Governor ‘may approve”.2 in this same Gazette authority

was also given to make the system applicable to military prisoners.
Although the system was initially applicable only to "European" prisoners
‘in the strict sense of the word, in 1888 it was extended to include
"coloured" prisoners of "European” descent. The Resident Magistrate
of Pietermaritzburg stated that these ‘men were "in many in.stances,

4 The Covernment thus

the most valuable workers in the Goal."
decided to accept a resolution of the Pietermaritzburg Gaol Board in

February 1888 that

" all those prisoners of European descent mentioned in
the Ration Scale [ i.e. Eurasians, natives of St Helena
and the Cape (excluding Kafirs), American Negroes,
French Creoles, and West Indiansd ___ should
participate in the gratuity [ system . "3

The gratuity mark system was designed to provide "European" prisoners
with funds upon their being discharged from prison, which would tide
them over until they were able to obtain suitable employment. However,
it was not until the end of the nineteenth and beginning of the
twentieth centuries, that institutions were established to assist white
ex-prisoners. In July 1895 a Society was formed at Durban to establish
a Home for the temporary relief of discharced white prisoners. Although

established primarily to aid discharged prisoners, the Home was also to

GG 2 December 1884 GN .436.

GG 5 June 1888 Amended GN 161.

1b4id. : . :
CSO0 1180/614 Residential Magistrate Pietermaritzburg February 1888.
1bid Meeting of Pietermaritzburg Gao! Board 7 February 1888.

voE W N =
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assist the unemployed and others in need.1 At this time the un-
employment problem was becoming increasingly acute. For example,
the Superintendent of Police at Durban reported as follows in April

1897 :

" It will be necessary to devise some plan to cope
with the unemployed. Last night | had not room
in the Casual Ward for all, and had to allow some
to sleep in an empty cell. "2 : e

One of the main functions of "The Durban Home" was thus to assist
its inmates to obtain suitable employment. The Governor of the Durban

Gaol stated as follows in his report for the year 1896 :

" A system has been adopted during the year whereby,
through the kindness of an institution called 'The
Durban Home' @, European convicts on discharge
from gaol are assisted in obtaining some sort of
employment to keep them from destitution, as is
the custom in vogue at English gaols. "3

In 1897 suitable premises were obtained at 65 Stanger Street, adjacent
to the Gaol and an ex-officer in the Salvation Army was appoihted
Superintendent of the Home.® In the same year the Society petitioned
the Government for a grant of funds to assist in the running of the
Home, and stated,{nter @&Ca,that |

" a large number of Discharged Prisoners have
been received into the Home, for whom food and
shelter have been provided, and in many cases

employment found. "5

1 CS0 1518/2324 Honorary Treasurer Durban Home to Colonial
Secretary 30 March 1897,

2 Durban Corporation Superintendent of Police Report Book 6:

Report of Superintendent 26 April 1897.
Natal Bfue Bock 1896 at Fu44: Report of Governor Durban Gaol - Para 5.

4 CS0 1518/2324 Honorary Treasurer Durban Home to Colonial
' Secretary 30 March 1897.

5 CSO 1518/4040 Petition No 20 of 1897 - Presented 5 May 1897.
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The Government authorities approved a grant of £100 for "The Durban
Home" for the year 1897-98! However, "The Durban Home" was not
the only Home established to aid ex-prisoners. In 1900 the Salvation
Army approached the Covernment for assistance in establishing a
Home for discharged white prisoners and other needy cases. This
Home was to operate in conjunction with a "Social Farm", as was the
practice in Cape Town, and the Government was asked to provide

a piece of land in the vicinity of Durban for the establishment of
such a farm?"  The Attorney GCeneral reacted very positively to

these requests by the Salvation Army and stated as follows :

" It concerns the welfare of the State to assist
in the redempt»on ‘of those who have been
prlsoners in its Gaols and who on leaving
prison are naturally very heavily handicapped,
and in many cases find it exceedingly difficult
to get employment. "3

While the Government decided not to grant any land to the Salvation
Army, it was willing to authorize a grant in aid of the establishment
of a Receiving Home for discharged white prisoners. A sum of £300
was thus inserted for this purpose in the Estimates for the year
1902.4 The Salvation Army was eventually able to obtain a piece of
land of approximately thirty acres on the Natal south coast, which

became known as the "South Coast Rescue Farm."5

Despite the establishment of the institutions noted above, it was not
until 1904 that the problems faced by the white prisoner came fully
to the attention of the white public of Natal. In May of that year the
Natal Witness launched a publicity campaign aimed at bringing about

L 1bid President and Treasurer Durban ‘Home to Principal Under
Secretary 15 November 1899. :
2 CS0O 1685/9488 Commissioner Salvation Army to Attorney General

19 November 1900.
1bid Attorney General to Colonial Secretary 26 November 1900.

4 1bid Attorney General to Commissioner Salvation Army 9 January 1907.

57" €SO 2847/Evidence of Peter Stuxvenga Ensign, Salvation Army,
11 October 1905.
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prison reform, that was eventually to lead to. the appointment of the
Prison Reform Commission of 1905-6. The central issue in this

publicity campaign seems to have been the itreatment of the white
prisoner in Natal. The campaign opened with an article written by

F Horace Rose,1 the Editor of the Natal Witness, who was to play

an important role in keeping the question before the public eye, and

in marshaling public opinion in favour of a Parliamentary Commission

to investigate the subject. In general, the article put forward two
theories, in terms of which the penal system of the time was criticized.
Firstly, the criminal instinct was seen as a disease which could be
cured by sympathetic treatment. Secondly, it followed from this that
punishment should improve the criminal rather than degrade or harden
him. Rose stated that the penal system did in fact harden and degrade
the prisoner rather than improve him. He saw it as being characterised

by a monotonous demoralising routine of futile labour

" Punishment by means of barren iabour is the be-all
and end-all of the gaol today. "

According to Rose the

" routine of gaol life - its galling severity, its
degrading toil, its hopeless and well-nigh
unsupportable monotony, "

dehumanised long term prisoners and reduced them to the level of mere
machines.3 The useless nature of the work performed (i.e. stone
breaking) was also seen as having a demoralising effect "on any man
capable of turning to profitable account his hands and head."ll Apart
from causing psychological degradation, the harsh labour resulted in

the physical deterioration of long term prisoners. Rose stated

1 NA 30/5/1904 "A Plea for the Criminal".

2 Tb4d. -
3 1b4d.

i

Ibid.
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" | have heard, and | can well believe it, that seven
years imprisonment with hard labour is sufficient
to bring mental and physical ruin on the strongest
man; and | believe it is a fact that very few
Europeans live to complete a longer term than
ten years. "1 '

~However, it was not only the individual prisoner who suffered, but
society as a whole. Firstly, the work performed by prisoners had no
economic value, and did not repay society for the cost of administering
the prisons. Secondly, prisoners who had undergone long terms of
imprisonment were physically and morally unfit to re-enter society

on their release. This resulted in a high rate of recidivism, and-

cne prison official to-'whom' -Rose-spoke estimated- that over 50% of -
discharged criminals who had served long terms gravitated back to

the gaols. In place of the harsh system of crushing penal labour, Rose

proposed the establishment of an industrial prison

" in which provision is made for the practise of
every useful occupation by which the enforced
labour of the convict may be turned to practical
account. "

Prisoners who knew a trade would practise that trade and new trades
would be taught. In addition, there would be educational instruction

in various fields of study.

The public debate which followed Rose's initial article centered on the
negative effects of confining black and white prisoners in the same
gaols. The racist ideology which pervaded the thinking of Natal's
white bourgeoisie at the turn of the century defined the white prisoner
as a member of the white master class. The fact that he had committed

a crime did not alter this fact, and he should be treated differently to

ot - - - . 2

1 Ibid.
2 Ibid.
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"Here the convict sits all day in a pen, or cage, breaking stones ___."

(Courtesy Don Africana Reference Library and The Dally News

- NA30/5/1904).
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description would be found ___."

(Courtesy Don Africana Reference Library and The Daily News
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the black prisoner who was seen as belonging to the black servant
class. In numerous articles and letters the practice of "herding
together ___ black and white prisoners" was condemned as a "grave
defect in prison administration".! The practice was seen as being
intensély degrading to the white prisoner, who would be hardened
by the experience. The white prisoner had not only to face the
social stigma of imprisonment, but also that of being placed on a
par with black prisoners. This point was made time and again in
numerous articles in and letters to the newspapers. For example,
a prisoner at the Central Gaol in Pietermaritzburg described as

follows the white prisoner's experience of stone breaking :

" All around him in barbed-wire cages, he sees
specimens of every native tribe in South Africa
performing the same labour. Most likely on
either side he finds a dirty Hottentot or
Criqua, clad in exactly the same dress, and
treated in every respect on a par with himself.
it is then that he realises the utter degradation
to which he has sunk, and the iron begins to
enter his soul. "2

A prominent clergyman, Archdeacon Barker, objected to the fact that

"white and black are not only incarcerated in the same prison, but are
made to march through the streets together to and from their work".3

He stated further

- " This must, ! think, tend to harden them Li.e. the
white prisoners J. | have often seen the white
prisoners marching at the head of a long column of
native prisoners, and have felt my face crimson with
a feeling of shame, and | have seen the same prisoners
upon being watched, hang their heads and blush for
very shame - as much, perhaps, from their companion-
ship as from their position. "

1 NA 30/5/1904 "Industrial Prisons".
2 NA 1/6/1904 "Testimony from Within".
3 NA 30/5/1904 "Opinions of Representative Men" - Letter of

Joseph Barker.
4 1b4d.
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The last portion of the above quotation indicates clearly the twofold
degradation to which the white prisoner was subject i.e. the
degradation of being placed with criminals, and, even worse, with
criminal blacks. The result of this twofold degradation, it was
believed, was to harden the white prisoner to such an _Yextent that

he could not be reformed. Calling the "indiscriminate admixture"

of races "possibly one of the very worst features of our treatment of _
the prisoner at the present day", the Natal Advertiser editorialised

as follows :

" If any condition of life in our prisons is responsible
for the turning out of a class of men who return
immediately upon their release to their old pursuits
that undoubtedly ‘is, for as it has been pointed out
by chaplains and others who have had opportunities
of watching the conduct of prisoners while in con-
finement, it affects the avera?e [ white ] prisoner
as a horrible degradation. "

The mixing of blacks and whites while’ engaged in labour on the public

works was also condemned :

" The white man and the Kafir are placed on the same
level; they shovel stones, mix concrete, and push
trucks along the rails together, and the moral level
of the white man, instead of being raised by useful
employment ___ is ___ reduced ‘to one of the lowest
planes of degeneration. "2

-Raciaily mixed prisons did not-only have a degrading effect on the white
prisoner but held ideological consequences for society as a whole. By
placing black guards in charge of white prisoners, two different
authority relationships were brought into conflict; the authority re-
lationship between the prison guard and the prisoner; and that between
the white master and the black servant. This contradiction is revealed

ey~

1 NA 7/6/1904 "The Criminal Regenerate" (Editorial).
2 NA 21/2/1905 "Prison Reform".



157

in the following statement by a white prisoner confined in a gaol in
Northern Natal

" I consider that the way the white prisoners are treated
is a disgrace to civilization. They are compelied to
work side by side with Kafirs, while they must submit
to the indignity of being ordered about the place by
native constables. "I

He commented indignantly that the native guards were looked upon by
the white prison officials "as the superiors of unfortunate Europeans
whose ill luck it is to be given into their charge."2 The ideological |
implications of this contradiction for society at large were spelt out
time and again by the newspapers of the.Colony. On 1 June 1904,.
the Natal Witness noted as follows

" The indiscriminate mixing of whites and blacks is a
matter which calls for urgent consideration if the
respect of the black man for his white master is to
be maintained; and our readers will agree that
steps should be taken to separate the white and
coloured races entirely during the period of
incarceration. "3

On 7 June 1904, the Natal Advertisen objected strongly to the practice
of placing black guards in charge of white prisoners, and warned as

follows

" It does not take a very far-sighted person to see the
possibile results of that in the future, nor does it
take a far-sighted person to see the gross misuses
to which the custom is capable of being put by ignorant
natives, who take a certain delight in making the white
man feel their power for once in a way. "

It was particularly important that white prisoners, as members of the

white master class, should not be seen by the black public in a position |

-—

NA 1/6/1904 "Testimony from Within".

Tbid.

1b4d.

NA 7/6/1904 "The Criminal ReQenerate" (Editorial).

E oW N
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of subservience. The Natal Witness made this point strongly in its
editorial of 15 June 1904, in which it condemned as a "public and
official contravention of decency", the practice of marching black
and white prisoners for trial, through the streets of Pietermaritzburg,
from the gao!l to the courthouse.1 The Witness warned that the
public would "not longer permit the degradation of Europeans before
a black population," and asked why no "Black Maria" had been
provided "to keep white prisoners from the inquisitive gaze of the
crowd." 2 Clearly then, if the authority relationship between white
master and black servant was to be maintained in society at large,
it had to apply within the gabls as well. Theio'nly way in which to
do this was to separate white prisoners from black pvrisoners, and

“shield the white prisoners from public view.”. = ¢

Another aspect of the racist ideology prevalent in Natal at this time
concerned the manner in which the various races were defined under
the penal system of Natal. A frequent complaint from certain white
prisoners was that the category "European" was not narrowly enough
defined, and included, in the words of one correspondent to the -
Natal Advertiser, "Hottentots, Griquas, negroes (et omnes hoc genus)
. “3 This meant that so called "Coloured" prisoners were entitied
to the same privileges etc as white prisoners and were confined
together with white prisoners. Once again the degrading effect on

white prisoners (strictly defined) was emphasized :

" Nething is more keenly felt, nothing tends: more to -
make a white man lose his self respect in effecting
reformation than to be paraded cheek by jowl
several times a day with, and addressed in terms
of familiarity by sombre tinted individuals, who in
this part of the world only pass muster as
'Europeans' . "4

1 NW 15/6/1904 "Prison Reform 11" (Editorial).

2 1b4id. N
3 NA 57171905 "Prison Reform".

4 1bid.
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The anxiety of white prisoners to avoid "contamination" by contact
with prisoners of mixed race was at times almost paranoid. This is
reflected in the following rather laughable account by a white
journalist confined in the Durban Gaol at the turn of the century

". CAJ European in [Natald ___, outside of a prison,
means a white man with no coloured blood in him.
Inside a prison it means anybody with a nominal
education and dressed something like a European
___. [T Jhe idea of whites and blacks huddled
together is, when you see it as | saw it in gaol,
revolting ___ . Three in a little cell - think of it -
with the same bucket of water from which to drink,
the same bucket to use as a latrine, the same blankets
continually interchanged, the same filth, and insect

DA 'life creeping and crawling from white to black and~ - - »
from black to white! "I

It was pointed out that to confine "Europeans" with so called "Coloureds”,

would have far-reaching ideological consequences for society as a whole :

" The gaols in Maritzburg and Durban see some thousands
of natives passing through every year, and they observe
that you treat white men (whom they naturally regard as
your brothers) on an absolute equality with Hottentots,
Criquas, and other coloured races, whom they themselves
regard as their inferiors. "2

1 G W Hardy The Bfack Perdll (7 191 -) pp274-275.
2 NA 5/1/1905 "Prison Reform".

It is interesting to note that at this time so called-"coloured"
school children were being removed from white Government
schools, and forced to attend Indian schools. This caused a
great deal of bitterness; not least because the selection was
made on the basis of appearance, and in some cases this
resulted in children of the same parents being sent to
different schoois. The Natal Mercury noted as follows :

" It is difficult to imagine anything more tactless or
calculated to give pain than to differentiate between
children of the same parents, as has been done in
some cases _ ." (NM 21/9/1905).
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In addition to the degradation caused by imprisonment, the white
prisoner faced the additional problem of being unable to find
employment upon leaving prison. The rehabilitation of the white
prisoner could not be accompliéhed by simply isolating him from
black prisoners and thus removing the ideological contradictions
discussed above. The reform of the white prisoner was dependent
upon his being able to secure lawful employment upon his release.
At this time the white unemployment problem was fairly severe, as
is revealed by the statements which follow. They were made by the
.Superintendent of Police at Durban in his annual reports for the

years 1902l, 1903 and 1904 respectively :

1502 " " £'T Jhe Borough being full of Europeans out of

employment, | sincerely hope that the authorities 1
will disband the irregulars in the new country . "
1903 " At present there are 150 Europeans of all trades out

of work, who have registered their names for em-
ployment at the Corporation Office. "2

1904 " | am sorry to find that we have in Durban about 290
able bodied Europeans of various trades registered
at our Bureau as out of employ . 3

Most urban centres in South Africa at this time were experiencing
similar problems. F A Johnstone notes that many whites had been
forced off the land by various circumstances at this time. Briefly
these include- the extension.of large scale commercial farming.;~ - - -
the severe rinderpest epidemic of 1896; and the devastation and
upheaval caused by the South African war.* cColin Bundy states
that "Natal's ___ increasingly urbanised white population rose from

46,000 in 1891 to $7,000 in 1904 ud It does not seem as if the

1 Durban Corporation Superintendent of Police Report Book 6:
Report of Superintendent 5 June 1902.

1bid Report Book 7: Report of Superintendent 5 December 1903.
I1bid Report of Superintendent 1 January 1904.
F A Johnstone CLass, Race and Gold (1976) pp52-53.

C Bundy The Rise and Fall of the Scuth African Peasantry
( 1979) pi8s.

v W N
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white unemployment problem could be solved by employing whites at
unskilled jobs, since these were performed by cheap black labour.
Thus a white ex-convict who did not possess work skilis would not
be able to find employment in Natal, and would be forced to re-enter
a life of crime. This point was well illustrated by the Nataf Witness
in commenting on a proposal to separate white from black prisoners,

and employ the former at agricultural labour :

" Toteach a European the duties of an agricultural
labourer in this country might be of passing
benefit to the prison authorities, while he was
with them, but neither the convict himself nor
the society to which he must return when liberated
) © would ‘be much the better. There is no opening - -~ * =« -
 for white agricultural labourers here, and the only '
thing that will elevate the prisoner and improve his
position in the world will be the acquirement of a
trade by which he can earn an honest livelihood
as soon as his sentence has expired. "1

This important point was also made by Mr T C C Sloane, General
Secretary of the YMCA in Natal, who pointed out that it was a

problem peculiar to Natal

" In the large cities at Home missions and societies
existing for the betterment of the people have one
great advantage, in that they are able to obtain
employment requiring no previous knowledge for
men whom they are seeking to raise. Many prisoners
are, of course, 'skilled' men; but even these when
discharged are willing to take anything, and out
here the 'anything' is done to such an extent by
the kafir and the Indian that a greater difficulty
is created. "2

Thus if the white prisoner in Natal was to be reformed, he had, while

in prison, to be taught to make his living by performing skilled labour.

1 NW 29/12/1904 "Prison Reform".
2 NA 3/6/1904 "Employment Bureau for Ex-Convicts".

Yo
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The establishment of the industrial prison proposed by Rose provided
the solution to both the ideological and material economic problems

related to the reform of the white prisoner in Natal. Firstly, it

" would ensure the separation of white from black prisoners,

" since an institution of this description would open
up a field for the labour of white convicts into
which it would be impossible, at all events for some
time to come, for natives to intrude. "1

Secondly, it would provide the necessary training in skilled work for

its inmates :

" Here we would have, in place of the stone yard,
well-equipped workshops of every description, for
the use of carpenters, blacksmiths, tailors, wheel-
wrights, bootmakers - in fact, an industrial
Whiteley's, at which almost everything a man can 2
fashion with his hand and brain would be made:. *

The establishment of an industrial prison was made possible by the very
fact that it was to be restricted to a small percentage of Natal's prison

population. Rose noted :

" We have, comparatively speaking, only a small
European criminal population here - it is on the
Europeans the experiment would have to be
tried first, the treatment of native criminals
being considered later. With the comparatively
few White prisoners we have, it would be possible,
at a minimum of expenditure to establish an
industrial prison which would pay for itself
within a very few years. "

1 NA 1/6/1904 “Testimony from Within",

2 NA 30/5/1904 "A Plea for the Criminal”. See also N 8/6/1905
"Why Waste Prison Labour?" and NW 6/5/1905 "The City Gaol".

3 1bdd.
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Rose claimed further that Natal could lead the "civilised" world in
prison reform, since there was only a small "civilised" (i.e. white)

community in Natal. He stated :

" Natal is the country, par excellence, where such
an experiment could be tried with the best
prospects of success ___. It is a problem which
must be faced sooner or later by civilised
communities. The large ones will find it over-
whelmingly difficult to grapple with until,
perhaps, a small one, more favourably situated
for the experiment, solves it for them by

. practical demonstration. "1

Natal would not only serve as an example for overseas countries, but
would also show the way for the rest of South Africa. On 29 December
1904, the Natal Witness expressed the wish that a system of industrial
prisons conceived in Natal would, in the future, "embrace the whole

of the Colony and of South Africa. w2

Hand in hand with a programme of industrial training for white prisoners,
Rose saw it as essential to introduce a system of "indeterminate .

sentences”

" Acceptance of the principle on which indeterminate sentences’
are based practically embraces that which underlies prison
industrialism, both aiming at the reform of the criminal in
almost the same way. The indeterminate sentence places
on the criminal the responsibility for his incarceration and
prison industrialism gives him the where withal for dis-
charging it. "3 :

In other words, the purpose of the industrial prison was to reform the

criminal by training and educating him in habits of industry. This being

1 Ibid.
2 - NW 29/12/1904 "Prison Reform".
3 NA 18/9/1905 "Crime and the Criminal !l".
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so, the prisoner should remain in prison until it appeared that he had
been sufficiently trained and educated so as to enable him to lead an
honest and respectable life. This principle could also be expressed

by equating crime with a disease of which a prisoner had to be cured
before he could be released. To liberate a prisoner before he had been

reformed was seen to be irrational :

" As well might we liberate the raving madman because
he has been a year in the asylum, or turn the sick
out of the hospitals because they have been there a
week! "1: '

Of course a system of indeterminate sentences would give the'ﬂprivson
authorities absolute power over the lives of their ‘prisbn‘ers.‘- Each
prisoner would have to conform to the norms laid down by the
authorities or remain in prison indefinitely. Indeed, this was seen
as one of the major advantages of the system, since the prisoner was

made responsible for his own fate :

" The length of his incarceration depends practically
upon himself: upon his conduct, his willingness to
learn, his ability to perform; and upon such evidence
of reformation as may be demanded of him by the
authorities __ . "2

Essentially it was sought to gain controf over the prisoner's mind, i.e.
ideological control. It was only once the prisoner had.convinced himself
of the error of his ways and began to co-operate completely with the

authorities that he would be released :

" The aim of the reformatory is to apply the principle of
probation by making life within its walls a probationary
life; a life in which this principle shall become in-
corporated in the very consciousness and soul of the
offender. "

1 1b4d.
2 NW 20/9/1905 "Crime and the Criminal 111",

3 1b4d.
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If indeterminate sentences were to be introduced, however, a number
of changes would have to be made in the penal system of Natal.
Firstly, only "real" criminals (i.e. those who had shown their
unfitness to be at large, and were thus in need of reformation)

should be admitted to prison. Rose pointed out that many short
 sentence prisoners were not "criminals" in the true sense of the word,
but were merely defined as "criminals" by the law. He protested
against the "increasing number of acts, not criminal in themselves,

which came under the designation of 'crime'." He stated

" Legislatures are far too prone to define as crime
practices which they desire to suppress, and to 1
make them punishable by terms of imprisonment. ."

In effect, Rose was saying that the prison should not be used merely
as a means of social control. The prison had a far more important
function, since like the school or the army, it should train, educate,
and reform its inhabitants. As an example of the misuse of the penal
system, Rose pointed out that the breach of certain municiple laws
were punishable by imprisonment. Such practices did not arise from
a criminal instinct but were "absolutely legal until by legislation they
Cwere] _ ranked as crimes."? The solution to the problem was to
replace short sentences with fines, which would ensure that only
those in need of reform would enter prison. Rose admitted that this
might not be practical in the case of "natives and lndians".3 The
second change required in the penal system of Natal if indeterminate
sentences were to be introduced, was.the need for better trained and
educated prison warders. Under the proposed system, the warder
would carry a great responsibility, since it would be his task to train
and educate the prisoner, and decide when that prisoner was reformed.

The warders in Natal at this time were anything but refined and cultured

1 N 13/9/1905 "Crime and the Criminal 1."
2 I1b4d.
3 NWw 20/8/1905 "Crime and the Criminal {IIl."
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men, able to show an erring individual the error of his ways! Rose

stated that the introduction of his proposals

" would demand the employment of a higher -
at least a more cultured type of men in our
prisons than, generally speaking, we have
now., "

in slummary, in terms of the extreme racist ideology of Natal's white
colonists, racially mixed prisons were seen as being unsuitable for

a number of reasons. Firstly, the white prisoner was psychologically
degraded by being confined alongside blacks, and ‘his instinct to

reform suppressed. Secondly, the authority of the white race as a

- whole was brought into contempt when white prisoners were seen by

blacks to be in a position of subservience. Thirdly, because of the
intense social stigma attached to imprisonment, white ex—-pkisoners were
unable to obtain employment upon leaving prison. The above issues

came to the fore in a public debate on the sdbject of prison reform,

~ which was initiated by the Natal W.itness in May 1904. The complete

separation of white and black prisoners was urged, and the idea of

a separate industrial prison for whites raised. The proposed
industrial prison would provide industrial training for white prisoners,
which would enable them to find suitable employment upon discharge
from prison. A system of indeterminate sentences would be instituted
along with the programme of industrial training and the reform of

the white prisoner would be a major consideration.z The public

~ debate was eventually to lead to the appcointment of the Prison -

Reform Commission of 1905-6, which is examined in the following

chapter.
1 Ibid See also N{ 31/12/1904 "Prison Reform".
2 See NA 25/9/1905 "Crime and the Criminal IV" and NA 27/9/1905

"Crime and the Criminal V".
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CHAPTER 5 : THE PRISON REFORM COMMISSION OF 1905 - 1906
- A BLUEPRINT FOR RACIALLY DIFFERENTIATED

PUNISHMENT

The immediate roots of the Prison Reform Commission of 1905-1906 may
be found in the social unrest following the Anglo-Boer War of 1899-
1902. With a higher level of class conflict between the white rulers
and the black proletariat, and the growing problem of white unemptoy-
ment, there were increasingly strident calls for strict racial segre-
gation at all levels. Scholars have traced the roots of urban
apartheid to the establishment of the "Durban System" in the first
decade of the twentieth century and calls for the racial segregation
of the prisons can be seen as one facet of the develbpmeht of this
sys’(em.1 However, the idea of raciailly differentiated punishment
dated from the time of the establishment of Natal's penal system, as
the themes studied above in Part Two of this thesis indicate. In the
report of the Prison Reform Commission, all these themes were trans-
lated into a blueprint for the establishment of a racial penal system.
Like Bentham's "Panopticon",2 this racial penal system was never
implemented in its pure form, but provides significant insights into
the penal system of colonial Natal, particularly towards the end of

the colonial period.

Following the initial articles in the Natal Witness described in Chapter 4,
questions were asked in Parliament, and the Minister of Justice promised
to look into the matter.> Information was obtained from England, Australia
and the United States, and on 29 December 1904 the Witness reported

that proposals had been drawn up which were to be presented to

Parliament. It stated

1 See Theoretical Introduction - A: The Political Economy of Natal and
Implications for Penal ldeology pp3-10.

2 See Appendix 5 p206.

3 NA 16/8/1904 "Prison Reform".
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" One of the most important reforms which will be

instituted is the complete segregation of European
prisoners, thus doing away with the scandal of
herding black and white prisoners in the same
gaols. "1

It was proposed that the Central Gaol in Durban, which stoodon a

valuable site in the centre of the city, be sold. The proceeds were

to be used to build a new industrial prison for "Europeans' near
Pietermaritzburg, and a new prison for blacks at the Point, as near

as possible to the harbour works. This proposal indicates the
different standards which were applied to white and black prisoners.
The proposed industrial prison would be geared to the reform of its
inmates by training and education. The proposed new Durban prison. -
for blacks would be aimed at effective punishment and the provision

of forced labour for the harbour works. The talk of reform and the
treatment of the criminal disease did not apply in the case of black

prisoners. The control of an unwilling and repressed black labour

- force was dependent upon a system of harsh punishment, which would

act as an effective deterrent. There were fears among certain whites,
particularly those who employed black labour, that the talk of prison
reform would lead to more leniency being shown towards black prisoners.
Many white employers felt that the penal system was already too lenient
towards black prisoners. This matter was brought up in Parliament on

28 June 1904, and one of the members stated as foilows :

" We know very well, all of us who are employers
of Indian labour, what the Indian's opinion of the
gaols of Natal is. They think they are the finest
places in the world to go to, that they are far
less hard worked there than they are on the estates
of their employers, and the same remark applies to

Natives ___ CAJIthough | am in favour of doing as
much as possible to improve the condition of the white
prisoners ___ | certainly, Sir, am not -in favour of
relaxing in any way the punishment to the Indians and
Natives. "

1 NWw 29/12/1904 "Prison Reform".

2 Legislative Assembly Debates 1904 Vol 37 p320: Mr Smythe

28 June 1904.
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Clearly the fact that the Government proposed to build separate
prisons for blacks and whites to be run along completely different
lines, indicates that the above arqument Wwas taken very seriously.
The proposals put forward by the Government did not end the
agitation for prison reform, however, and it was felt by many

that a full scale Parliamentary Commission was required to investi-
gate a matter so complex and important. On 10 February 1905
several prominant Natalians petitioned the Government to appoint
such a Commission,1 and on 28 February the W{tness announced
that a Commission had been appointed.2 The Report of the Prison

Reform Commission, was finally completed on 28 May 1906.3

Many diverse issues were covered in the report of the Comrﬁission,
which was in places confusing and contradictory. Despite this, it
is possible to discern the main thrust of the Commission's findings.
The Commission was faced with a penal system which was plagued
by excessive overcrowding, and which exercised a corrupting
influence on all those who came into contact with it. The system
made no attempt to differentiate between various types of criminals,

and the gaols were

" used alike for the detention of the convicted and
unconvicted of all races and ages, of both sexes,
and of all degrees of criminality, from the mere
offender against an artificial prohibition to the
most vilu!ainous transgressor of human and divine
faw. "

The Commission set out to separate the various types of offenders,
since each required specific treatment. By this means the contamination
caused by indiscriminate mixing would be avoided. Since certain
categories of offenders would be removed from the existing prisons

and placed in separate institutions where they would receive specific

treatment, the problem of overcrowding would also be solved. The

-

NA 11/2/1905 "Prison Reform".

"NA 28/2/1905 "Prison Reform". 4

GG 5 June 1906 GN 344: Report of Prison Reform Commission.
Ibid Para 25.

s oW N
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major division was to be between whites and blacks. Whites were to
be separated completely from blacks and accommodated in a Reformatory
or Industrial Prison. This institution would be based on the principles
of education, reform and scientific treatment. As for black prisoners,
who formed the vast majority of Natal's prison population , the

Commission pointed out as follows :

" The Natives are not only subject to their own
special laws, of which there are many contra-
ventions, but also to a number of artificial
restraints and disabilities, chiefly when in towns,
which go to ]swell the number of offences committed
by them., " '

The overcrowding in Natal's prison.s was largely the result of sending
to prison offenders against the Native Code, Pass Laws, Master and
Servants Law etc., who could "in no sense of the word ___ be said

. . 2
to be criminals."

The Commission proposed a number of ways in
which such offenders could be kept out of the existing overcrowded
prisons. These included banishing certain offenders to their kraals;
punishing by means of corporal punishment rather than short
sentences of imprisonment; and sentencing petty offenders to work

on the roads or other public works. With regard to the proposed
sentences of forced labour on the roads, the Commission recdmmended
the establishment of "movable prisons". These movable prisons would
be similar to road construction camps, but would be designed to ensure
the safe custody of the short sentence black prisoners when they were
not working on the roads. Clearly education, reform, and scientific

treatment were not priorities in the case of black prisoners.

Dealing first with the Commission's proposals relating to white prisoner;s,
the first step towards ensuring the separate treatment of these prisoners

was to exclude all "non-whites", The Commission thus added the _ ..

1 I1bid Para 67.
2 CSO 2847 / Precis of Evidence p2.
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. category "Coloured" to the existing categories "European', "indian",
and "Native".! This would avoid anomalies in classification, since

a prisoner who did not fall clearly under one of the three principal
categories, would automatically fall under the "Coloured" category.
Only a "pure blooded white man" would be entitled to treatment

under the separate reformatory system for whites.2 Some of the
reasons why it was considered necessary to separate whites from
blacks have already been discussed earlier in this thesis.3 However,
further reasons suggest themselves from the evidence presented to, |
and report of, the Commission. The following appears in the precis

\
of evidence presented to the Commission

" Several witnesses have commented on the exceeding
difficulty of keeping the races apart when in the
same building; and it would appear that even the
white man, when in prison, tends to make friends
with those other prisoners whom he might be ex-
pected to look upon as belonging to the inferior
race. "4

Clearly the white ruling class wished to prevent any bonds of solidarity
developing between black and white workers, based upon similar class
interests. The white proletariat had to be developed as a separate
entity, to act as a buffer between the white ruling class and the
oppressed black pr'oletariat.5 The ideology of racism with its

assertion of white superiority and supremacy, had to be jealously
guarded, since it provided an effective means of exerting social

control over Africans.6 Another reason advanced for restricting
industrial training to white prisoners, was the opposition which could

be expected from white labour if blacks were trained

1 GG 5 June 1906 GN 344: Report of Prison Reform Commission -
© Para’ 26. ‘ ‘ '
2 CSO 2847 |/ Precis of Evidence p1.
3 See Part Two Chapter 4: Degradation and Social Stigma - The
Effect of Imprisonment on Whites pp147-166.
4y CSO 2847 |/ Precis of Evidence p1.
5 - D.Hemsen{1974)"Class Consciousness and Migrant Workers" (University

ot warwick - Thesis) p110.

6 See R Davies Capital, State and White Labour <n Scuth Airnica 1900-1960

(1979) pp78-80.



172

" The needs of the Public Works and the Harbour
Departments afford ample outiet for all Coloured
Convict Labour; and the industrial training of
Native or Coloured Convicts weould be probably
resented as likely to cause unfair competition with
white skilled labour. "1

The above reasons were only mentioned in the evidence presented to
the Commission, however, and did not appear in the final report.
Instead, the report justified restricting reformative methods to whites,

in purely racist terms :

" [CPlride of race alone ought to rouse us from our
indifference and lethargy ___. Several reasons may
be suggested for limiting the proposed innovation' to .. .
Europeans; of a higher average intelligence, and
possessing a higher moral basis, with a better
knowledge of the claims of society, and of the
advantages of being reconciled thereto, they offer
a more promising field for reform than would be
presented by individuals of other races. "2

It would seem that the establishment of a Reformatory or Industrial
Prison for whites was regarded as a priority. Various objections to
the scheme were noted by the Commission, only to be dismissed.
Firstly, it was pointed out that the average number of whites confined
in Natal's p‘risons was very small (200 on average), and that the
expense of establishing a separate pr.ison was perhaps not warranted.
However, the Commission stated that it was their emphatic opinion
"that one of the first measures of reform should be a separate

3 if necessary, it was suggested, Natal could

prison for Whites."
join with a neighbouring Colony in building a Reformatory for the
confinement of the white prisoners of both Colonies. Presumably

Natal saw itself as leading the sub-continent in the field of prison

1 CSO 2847/Precis of Evidence p6.

2 GG 5 June 1906 GN 344: Report of Prison Reform Commission -
Para 67.

3 Ibid Para 69.
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reform.- Another objection frequently raised to the establishment of an
industrial prison was the possibility of unfair competition with "free"
labour. Again the Commission seemed to regard the establishment of
such a prison as being of overriding importance, and dismissed this

objection as follows

" Protests from 'free', against competition by ‘prison'
labour, would probably be raised, as they have been
in the past; but no such cry should be allowed_to
embarrass or deter the Government fr?m meeting this
pressing want as soon as possible. "

It was envisioned that the goods manufactured in an industrial prison
would be used to supply prisons generally and perhaps other public
departments as well. The precis of evidence submitted to the

Commission stated as follows

" It is generally admitted that any Industrial Work in
the Gaols would have to be restricted to the re-
quirements of Government, so as not to in any way
come into competition with the ordinary labour
market, and the proceeds of private enterprise.

i
The proposed Reformatory was to have separate sections for the treat-
ment of adults and juveniles; inebriates and vagrants. In the future
it was proposed also to establish a separate section for"Europear!'
women. (At the time, however, there were so few white female
offenders that the Commission recommended they be placed under the
care of "approved private. institutions" .instead of being sent to gaol.)~-3 e
Special treatment would be provided in that section of the Reformatory
dealing with ( white ) inebriates and vagrants, since these offenders
were not "criminals" in the true sense of the word. It would be sought

to reclaim these members of society "by suitable manual, mental, and

DU

1 Ibid -Para 30.
2 €SO 2847 / Precis of Evidence p6.
3 GG 5 June 1906 GN 3u44: Report of Prison Reform Commission -

Para 74 (10).
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moral training, under medical supervision if necessary.‘"1 As for
white juvenile offenders, the Commission recommended that they
too be treated in a separate section of the Reformatory, if their
numbers justified the establishment of such a separate section. |If

not, the Commission suggested that

" Natal might follow the example of the Transvaal
and Orange River Colony, in sending her C white]
juvenile offenders to the Reformatory near Cape Town,
where they are received at a charge?of two shillings
and sixpence per head per diem. " :

It was also suogested, in preference to both the above options, that
~-a-¥Truant or Farm School" be established- for.white juveniles, again
if numbers justified such a step. The aim of the Truant School

was described as follows :

" The truant school is intended to meet the case of
the undisciplined, disorderly, and backward boy;
who, after some three months or so of appropriate
moral and physical training, is released upon
condition that his attendance at the ordinary school
is exemplary. "

In this way it was hoped to keep white juveniles out of the penal system
altogether. The truant school was to operate in conjunction with a
"First Offenders Act”, under which juveniles would be placed under

the supervision of a "probation officer" instead of being sent to gaol."l
The First Offenders Act was not to be restricted to juveniles but would
be "applicable to all ages and races ___.“5 It onuld seem, however,

that the proposed Act would mainly be applicable to white petty offenders,

since as will be shown, there were other methods of dealing with black

Ibid Para 74 (13).
I1bid Para 30.
1b4 Para 36.
1bid Para 38.
Ibid Para 74 (20).

N = W N -
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petty offenders. This contention is borne out by the following

statement, commenting on petty offences, in the report :

" With Europeans or others of education, the first
appearance would be treated under the 'First
Offenders Act', and the delinquent cautioned
and discharged, or placed under probation.

II]

The aim of the First Offender's Act was to keep first offend_érs away
from the corrupting influences of prison life, under the "sympathetic
and helpful oversight" of the probation officer.? With regard to

white juveniles the report stated

" Under a First Offender's Act, operating in conjunction
with a system of benevolent supervision by specially
qualified 'probation officers', and with other forms of
corrective treatment suited to the perversity of youth,
under the supervision of the Education Department,
it may be possible to defer for many years the establish-
ment of a Reformatory for Juvenile Europeans. "3

Thus education and corrective treatment provided the key to keeping
white juveniles out of the penal system. The Commission regarded
poor education as one of the major causes of white crime. It noted
that "out of a total European population of 97,109 persons, as many
as 14,757 could neither read nor write,"4 and recommended the
introduction of a system of compulsory education "applicable to

- Europeans in the towns, and in harmony with the general conditions

> The report also recommended the use of hypnotic

of colonial life."
suggestion to cure juveniles of the criminal disease since, although

supranormal, it was regarded merely as another form of education

" After all, what is education in the main but
suggestion and observation, combinedswith
efforts of the reason and memory? "~

Tbid Para 40.

Tbid Para 38.

1bid Para 30. .
Tbid Para 36.

Ibid Para 74 (18).
Ibid Para 36.

-—
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Time and again crime was referred to as a physical or mental disease,
capable of cure by modern medical science. For example, the report

stated :

" It may be stated without much fear of contradiction
that persons mentally well-balanced and physcially
well-formed and nourished, have not naturally
criminal tendencies. |If these show themselves early,
or develop later, abnormality or degeneracy in the
organism is the predisposing cause, and its discovery
and removal are within the reach and range of modern
medical methods. "1

Clearly the doctor and the psychiatrist were to assume a much greater
importance in the treatment of criminals. The reports of surgical
operations to cure delinquency, which appeared in the newspapers of
the day, foreshadowed the more recent use of chemotherapy, behaviour
modification, and psychosurgery.2 The Commission also noted vthe
importance of Prisoner's Aid Agenciés which would "aid the discharged
prisoner to earn his own livelihood, and in time to re-enter the ranks
of honest life ___."3 As has been noted in Chapter 4, however, the
Prisoner's Aid Aéencies were restricted to white prisoners.u Because
the number of white prisoners was relatively small, the Commission
stated that only one agency would be needed which would operaté in
conjunction with the proposed white Reformatory.5 Thus, to sum up,
education, training, reform, and sympathetic treatment were to be the

methods adopted in dealing with the white offender.

The black offender was to be treated in a completely different manner
to the white offender under the proposed new system. As has been
pointed out, the Commission was concerned by the fact that many

blacks sent to prison could not be said to be "criminals" in the true

1 1bid para 70.
2 H Braverman Labour and Mano;ooz Capital : The Degradation 16 Worf An the
20th Century (1974)& NA 19/10/1904 "Disease of Crime - Can V\? ongdoers

be Cured by Surgical Operation" and NW 9/6/1904 "Of Criminals in
General" (Editorial).

3 GG 5 June 1906 GN 344: Report of Prison Reform Commission - Para 47.

y - See Part Two Chapter 4: Degradation and Social Stigma - The Effect
of Imprisonment on Whites pp 147-166.

5 GG 5 June 1906 GN 344: Report of Prison Reform Commission - Para 47.
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sense of the word. Indeed, the criminal law was being used as a means
of controlling and repressing the black labour force, and contained
many "artificial restraints and disabilities". ! Many petty offences were
punishable by means of a fine, the non-payment of which resulted

in a short term of imprisonment. A good example of this was the
infraction of "Borough Bye-Laws". The Commission pointed out that

- in such cases a curious anomaly arose :

" If the delinquent pays the fine, the Corporation
benefits; if he does not, the Government has to
bear the cost of his imprisonment, receiving a
poor return from his labour. "

Perhaps the point the Commission was attempting to make, was that it was
in the interests of society that "criminals", in the true sense of the word,
be reformed; and that the Government should bear the cost of the process
of reform. However, where the criminal law was being used as an
instrument of social control, there was no obligation on the Government

to reform individuals who were not "criminals” in any true sense of the

word.3 In the case of such individuals, the expense of their confinement

1 Ibid Para 67.
2 I1bid Para 46. _
3 The Covernment had long adopted this attitude towards the imprison-

ment of non-criminal blacks. For example under Law 21 of 1888, _
the Town Councils of Durban and Pietermaritzburg were authorised
to establish a system of registration of "Native Servants and
‘Servants belonging to Uncivilized Races within the Boroughs: of .
Pietermaritzburg and Durban.” (S2) If offenders under this
Legislation were unable to pay a stipulated fine, they could be
imprisoned for up to two months (S4). However, since such
offenders were not "criminals" in the strict sense of the word,

the Law stipulated that the cost of their imprisonment should be
borne, not by the Government, but by the respective Corporations
(S11). In January 1893 there was a dispute between the
Government and the. Pietermaritzburg Corporation as to the ,
amount payable by the Corporation per prisoner per day. This
dispute was sufficiently serious for the Governor to write as
follows to the Colonial Secretary : : :

" [ Please ask the Attorney General whether, in the event of
the Corporation refusing to pay, we can sue them at Law".

(CSO 1354/220 Governor to Colonial Secretary 4 February 1893).
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became the primary concern. As we shall see, the "movable prison"
was considered to be a sufficiently cost effective alternative to

normal imprisonment in the case of short sentenced black prisoners.
Another example of the "artificial restraints and prohibitions" to
which blacks were subject, was the terms of the Master and Servants
Act, contraventions of which were frequent, and in great part
responsible for the overcrowding in Natal's gaols. In order to secure
black labour, white employers or their tabour agenfs would loan money
to blacks, on condition that the debt was repayed by means of labour
service to the particular employer. The labourer would become tired
of working for no wage, and would desert. This would render him
liable to imprisonment under the Master and Servants Act. Thus a
“contract which was "purely civil in its Enception"t‘;‘*"became.";'quasi—
criminal in its developments."] Clearly the criminal law was not being
used merely to combat crime, but also as an instrument of civil
oppression and control. Imprisonment as a response to essentially
civil offences was both unnecessary and expensive in the eyes of the

Commission.

One of the methods proposed by the Commission of keeping short
sentenced black offenders out of the penal system, was to set them to )
work on the roads or other public works. As has been noted, many
such offenders were imprisoned because they had been unable to pay
their fines. The Commission suggested that

" in preference to sending males to-prison, especially -

for non-payment of fines, Magistrates might be given
power to order them to work on the roads or other 2
Public Works, without being sent to Gaol at all ___."

The advantage of such a scheme would be that the full economic

potential of the labour power of short sentence black prisoners would

1 GG 5 June 1906 GN 344: Report of Prison Reform Commission - Para 44.
2 1bid Para 40.
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be realised. (The report commented that "prisoners do more satis-
') This would

comper.sate the Government for the cost of maintaining these prisoners,

factory work than the free Native labourer."

who did not really belong within the penal system in the first place.
In order to combine the economic advantages of road labour with the
need for the safe custody of prisoners, the Commission suggested the
establishment of "movable prisons”. These "movable prisons" would
consist of "portable iron pent—housés, similar to those in use by the
Railway for construction work," and would be surrounded by barbed
wire entanglements.2 Prisoners would be employed at road construction
and repair during the day, and confined within this fortified camp at
night. The "prison" would be moved as the work progressed. The

‘o~ v - Commission pointed out that the advantages- of establishing such
movable prisons throughout the Colony were that they "would in a
short time repay their cost by obtaining better results in labour,

and improved sanitary conditions in all the gaols. Li.e. by reducing
overcrowding in existing gaols J.“3 In the discussion of the white
industrial prison, the principle of reformation and the sympathetic
treatment of fhe white criminal was seen as overriding objections as
to expense and competition with free labour. On the other hand, the
concept of a movable prison seems to have been aimed at the economic
utilization of black prison labour, while at the same time reducing the

cost of maintaining short term black prisoners.

Another means of keepina black petty offenders out of Natal's over-
~crowded prisons, was to impose corporal punishment rather: than short -

terms of imprisonment

" It is strongly urged that, as the effect of short
terms of imprisonment ___ is only to degrade the
prisoner, and thereby act prejudicially upon the

1 1bid Para 29.

2 CSC 2847 / Precis of Evidence pk.
3 GG 5 June 1906 GN 344: Report of Prison Reform Commission

- Para 29.
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"  well-being of the community, corporal punishment
with a rod or cane, without imprisonment should
be more frequently ordered, even in the case of
adults, "1

However, the above recommendation did not mean that the Commission

was unreservedly in favour of corporal punishment pen 4e, and there

was an extensive discussion as to the merits of this form of punishment.

It was pointed out that whipping had always played a prominant part
in the punishment of blacks in Natal. So strong was the belief that
the lash was indispensable as a means of punishingb!ack offenders,
that the Commission described it as the "cult of the Cat."2 Mere
imprisonment was not seen as being a sufficient punishment for black

offenders, since

" LCt3Jo them a conviction, speaking generally,
involves no social degradation or serious loss
of respect or position. " '

Corporal punishment provided the necessary penal element and was seen
as a form of punishment "to which the Natives have always been '
accustomed amongst themselves ___."u However, despite the fact that
whipping was seen as being effective as a means of punishmeni, it was
regarded by the Commission as having no reformative effect. ~ For this
reason the Commission recommended that the number of whippings be

diminished :

" It is an utterly false conception that the evil in
a man can be exercised by flogging, or indeed by
any form of punishment; and the sickening sights
of tom and lacerated backs should become a less
common spectacle in our gaols. '

1 Ibid Para 10.
2 1bid Para 70.
3 1b4d.
4 1b4d.
5 Tb4d.
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Thus it would seem that the Commission approved of corporal
punishment (with a rod or cane only) as a means of keeping black
petty offenders out of prison; but disapproved of it as a means

of treating confirmed criminals. Corporal punishment was a direct
coercive measure which was inexpensive, and could be used to

secure obedience from a repressed black working class. However,

it was not so useful in dealing with confirmed criminals, who ..
required reformative treatment. The purpose of corporal punishment
was to enforce obedience by creating a lasting impression on the person
punished. For this reason the Commission recommended that black
adults be birched across the buttocks, in a similar mannerl to juveniles,

in order to make the punishment more humiliating

" The Native has a strong sense of humour, and sees
the ludicrous in many things; and, if no distinction
were made between manhood and youth, the man who
was treated as a boy would be subjected to much
banter by his fellows, and would be less likely to
forget it. "1

Thus corporal punishment sought to degrade and humiliate; precisely that
which reformative treatment of (particularly white) prisoners sought to
~avoid. The prevalence of whipping in Natal clearly reflected the
paternalistic attitude of the white ruling class towards blacks. Like
children or animals, blacks were not seen as possessing sufficient

reason to be persuaded by logical argument, and thus physical force
‘was necessary as a corrective. Considering the deeply rooted nature

of the belief in the efficacy of whipping, it is not surprising that the
Commission should have a fairly ambivalent attitude towards this form

of punishment.

As in the case of whites, the Commission was of opinion that the prison
was no place for black women or children. . The Commission recommended

that petty offenders in these two classes be sent back to their kraals.

1 -1bi{d Para 71.
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The reason for sending black juvenile offenders back to their kraals

was explained as follows

" Released from the restraints of parental control,
Native boys and girls too often abuse the personal
freedom permitted in the towns to such an extent
that they are fast becoming a nuisance, and developing
dangerous criminal tendencies. "1

Clearly this category of offenders was perceived as a threat by the
white ruling class. A possible reason for this is put forward by
P La Hausse, who makes the following observation concerning black

women in the towns

" The presence of African women in Durban attracted
a great deal of attention from local authority precisely
because women symbolized African permanence in the
town. "2

Presumably this would apply equally to black juveniles. Thus whereas
white women and children offenders would be placed under reformative
supervision, black offenders in these categories would be removed
from the towns so that they could no fonger constitute a threat to
white society and "civilization".3 The treatment of black inebriates
would also be vastly different to that of white inebriates. In the
case of white inebriate a second offence would be followed by "a
short term of rigorous solitary confinement", while a third offence
would lead to "long term imprisonment and approved special treatment
in the Inebriate's - Section of the Reformatory."u However, if the
offender was black, a second offence would be followed either by
"solitary confinement or consignment to a Movable Prison, as might

be deemed most expedient; while subsequent convictions should'be

. . : 5
followed by progressive sentences to hard labour." Alcohol was

- ot g

1bid Para 30. }
P La Hausse "Alcohol, the Ematsheni and Popular Struggle in

——t

’ Durban: The Origins of the Beer Hall in South Africa, 1902-08" (Universit
of Cape Town - Centre for African Studies Seminar Paper) (May 1983) pi1

3 GG 5 June 1906 GN 344: Report of Prison Reform Commission - Para 40.

4 1b4d.

5 1b4d.
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seen as a major cause of crime, particularly amongst blacks. The

- report stated

" The Native is no longer contented with the simple

- fermented drirk of his forefathers, and, being
incapable of moderation, is apt, whenever the
opportunity offers, to indulge his appetite to
excess. ___ The Indian, too, has been allowed
greater license here than in his own country, with
the result that drunkenness is common amongst
them.. "1

P La Hausse has pointed out the significance of alcohol to the developing

black working class in Durban at the turn of the century. He states

" The consumption of alcohol by Africans in Durban
outside of working hours in the terra Aincognita
of Durban's working class Iiving spaces, outside
of police control, ___ acted in many ways against
a well coerced and efficient supply of labour for
an urban economy. "2

The white ruling class was united in its opposition to the uncontrolled
consumption of alcohol by blacks, and it is not surprising that the
Commission saw it as a major source of black crime, and called for

greater regulation and control.

The recommendations of the Commission, which amounted to a blueprint
for a racially differentiated penal system, were never adopted in their
entirety. Despite the assurance of the Minister of Justice on 25 Jjuly

1906, that £5,000 had been placed on the Estimates"for the purpose of

. . . . 3
commencing the erection of an industrial gaol for Europeans,"~ such an

- N I Y e L TR

1 1bid Para 37.

2 P La HausSe "Alcohol, the Ematsheni and Popular Struggle in Durban:
The Origins of the Beer Hall in South Africa, 1902-08" (University of
Cape Tewn - Centre for African Studies Seminar Paper) (4 May 1983) pilt.

3 Legistative Assembly Debates 1906 Vol 40 p753: Minister of Justice.
25 July 1906.
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institution was never established during the colonial period. In
January 1907, the Colonial Secretary in Cape Town asked the Natal
Government to what. extent the Commission's recommendations had
been adopted. The Minister of Justice replied that ‘

" with a few exceptions the recommendations of the

Commission involve legislation and up to the present
nothing has been decided in respect thereof. "

In August 1907 the Government was asked in Parliament if any of the
Commission's recommendations had been adopted. The Government stated

as follows :

" The recommendations mostly necessitate fresh
legislation. Other recommendations involve very
heavy expenditure in the way of new Prisons
for Industrial purposes, or Reformatories. "

However, the Government did list certain recommendations which had been
adopted. These included the "establishment of Movable Prisons in various
parts of the Colony"; the creation of "a separate class ___ for half casts";
and the sending of "short sentence prisoner"s of good conduct __ on to
road parties instead of being made to serve their sentence in Gaol.“3
At least one of these achievements, however, i.e. the establishment of
movable prisons, had not come about because of the force of the Commission's
recommendation. Rather, this step had been forced upon the Government to
relieve overcrowding within the gaols, following the huge influx of "rebel"
prisoners in the aftermath of the Bambata Rebellion of 1906.% This is

evidenced by the following report of the Assistant Commissioner of

Police :
1 CSO 1827/1124 Minister of Justice to Colonial Secretary 22 February
- - 1907,
2 PM 67/978 Reply to question by Mr Jameson in the Legislative Assembly

on 21 August 1907 - Tabled in Legislative Assembly29 August 1907.
3 1b4d.
4 See Part Two Chapter 2: B ack "Rebels" and Inprisonment pp 123-130.
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" Four Movable Prisons have been established in
which rebel Native Prisoners are confined. 50
Convicts in each prison. Three of these Prisons
are on the main roads of the Colony and the
convicts are employed road making. The fourth
Movable Prison is in the Government Experimental
Farm at Cedara Prisoners have been doing
good work and shew no inclination to escape. No
prisoner with a sentence exceeding two years is
sent to a Movable Prison | "

Towards the very end of the colonial period certain measures were debated in
Parliament which were in line with the recommendations of the

Commission. In 1908 the Probation of First Offenders Act was adopted-2

In 1909 a Bill was introduced andfavourably received, which stipulated that
corporal punishment should be inflicted with a cane, ihstead of with the cat-o-
nine tails.3 With regard to juveniles, Act 23 of 1909 provided for the birching of
juvenile offenders, instead of committing such offenders to prison.u

On 23 November 1909 the Attorney General informed Parliament that

an industrial establishment for boys was to be situated in the old

Police Quarters at Estcourt, which was to be the first in a series of

similar ins_titutions.5 Obviously there was not sufficient time for the.

above measures to be put into practice before Union in 1910.

To conclude this final chapter, it ‘may be emphasized that, although
the recommendations of the Prison Reform Commission were never
adopted in their entirety, they are nevertheless important in helping
to understand the ideologies of punishment held by Natal's white
colonists. The idea that punishment affected blacks and whites

differently, and that the penal system should be divided to deal

1 CSO 1827/1124 Report of Assistant Commissioner of Police 13
February 1907 - Para 14.
2 Act 36 of 1908 "To permit ‘the conditional release of offenders in
certain cases". _
3 Legislative Assembly Debates 1909 Vol 42 pp374-382:Debate of 11 November

1909; ppu400-402:Debate of 15 November 1909; pp646-655:Debate of 1
December 1909; pp694-697:Debate of 6 December 1909.

4 Act 23 of 1909 "To provide for boys being punished by whlppmg instead
of imprisonment for minor offences"
5 Legisiative Assembly Debates 1909 Vol 42 pp512-513: Attorney.

General 23 November 1909.
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with the problems of each race s’eparate‘!y, was fundamental to the
findings of the Commission. The treatment of the white prisoner

in the proposed industrial Prison, was to be geared towards edu-
cation and reform, which would enable him to re-enter white society
upon his release. In the case of blacks, the main concern of the
Comimission was the overcrowding of the priéons with black petty
offenders against social control legislation, and various methods

were suggested to keep such offenders out of the. prisons.

~-- 000 ---
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CONCLUSION

In this thesis many themes have been examined which, it is hoped will
have given the reader some insight into the nature ahd workings of the
penal system of colonial Natal. The aim of this conclusion is to attempt,
from an overall perspective and in broad terms, to conéé'f:)ttj.é‘li—se"t.he
peculiar nature of penal punishment as applied in the colony of Natal.
In the general introduction to this thesis, it was stated that the study

would deal

" with both continuity and originality; the articulation
of the penal theories and assumptions of an
industrialised metropolitan political economy, with
a rural colonial political economy. "

Throughout this conclusion the sitaution of colonial Natal will be contrasted
to that of Britain, in order to illustrate how forms of punishment and penal
ideologies were adapted to fit the colonial context. In this way it is hoped
that an improved understanding of punishment in Natal will be arrived at,
which will enable both the public and private sides of specifically colonial

punishment to be more accurately conceptualised.

THE PUBLIC SIDE OF COLONIAL PUNISHMENT - ABOVE THE SURFACE

The development of imprisonment as a particular form of punishment in
Europe was tied up with the capitalist industrial revolution, during
which European society was reconstructed on a new basis. A free mobile
labour force was created, and all citizens became theoretically equal.
Society was to function by consensus, and would be regulated only by
the operation of market forces. Imprisonment as a form of punishment,

with its image of humane treatment and its proclaimed purpose of

1 General Introduction p1.
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transforming and reforming prisoners, was well suited to this new

consensus based society. The coercive nature.of prison punishment
was hidden from view, and imprisonment appeared to be a restrained
and humane punishment, which was in the interests of ,all.l Colonial

Natal, however, was clearly not a society based upon the idea of consensus.

Rather it was a society based upon the idea of white domination over the

indigenous black peoples. The white farmers of Natal locked to a racially
based coercive labour system, and the black population was subjected
to much restrictive and repressive legislation. The ideology of Natal's
white ruling class was characterised by attitudes of racist paternalism
and a deep seated fear'bf blacks. In simple terms, Natal was a
"coercive society" rather than a "conséhsus society".2 T_he'form
adopted by punishment in the colony was profdundly influenced by
this fact. Because class domination in Natal openly took the form of
racial domination by whites over blacks, the form of punishment to
which prisoners were subjected in Natal was different in the case of
white as opposed to black prisoners. Natal was not an egaliterian
society, and blacks wefe not seen as being equal to whites. Thus it
was logical that blacks should not be puhished in the same manner as
whites. In other words the form of punishment applied to prisoners
of the white master class must be analysed separately to that applied

to prisoners of the black servant class.

Before the above analysis can be undertaken, it must be made clear
how the essentially -artificial distinction between "white" and- *black"
was made. Pure racial categories do not exist in reality, and a
society based upon racial divisions has the constant problem of
defining and redefining the various racial categories. In the penal

system of colonial Natal, prison dietary scales seem to have been

1 Theoretical Introduction Section B : The Punishment of Imprisonment
- With Particular Reference to the Colonial Situation pp11-23.

2 Ibid Section A : The Political Economy of Natal and Implications
for Penal ideology pp3-10.
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utilised for purposes of racial classification.1 Over the years the
racial definitions incorporated in the dietary scales were altered along
with changing social circumstances. Of course, it was the definition
of the "European" category which really mattered, since this group
received gratuities for work performed, better accommodation and diet,
and generally superior treatment to other groups. - The conception -of.
what constituted a "European" changed over the years. For example,
in 1887 "Eurasiahs, n'atives of St Helena and the Cépe, and their
descendents (excluding Kafirs), American Negroes, French Creoles,
and West Indians" were included in the "European" category.2 in
1906 however, such persons were redefined as "Coloured". It is
significant that the most exclusive definition of "European" was put
forward in 1906 along with proposals for the complete separation of
black and white prisoners, and the establishment of an elite industrial

prison for the latter.

COERCION AND THE PUNISHMENT OF BLACK OFFENDERS

The form of punishment applied to blacks in Natal was far more openly
brutal and coercive than that applied in the disciplinary prisons of

Europe. This may be illustrated by contrast'ing the quotations which

follows :

" [ GJenerally speaking, punitive practices ___ | became |
more reticent. One no longer touched the body, or at
least as little as possible, and then only to reach some-
thing other than the body itself. "3

1 Part Two Chapter 1 : "You Are What You Eat" - Race Classi-
fication and Prison Diet pp116-122.

2 1bid p121.

3 M Foucault Discipline and Punish - The Binth ¢4 the Prison

(1977) p11.
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" It has been held up practically to the world, to
the people outside this House, that we have a law
for the Kafir in this Colony, and the law is to
flog him, and to flog him severely, and that
practically1 that is the way the law has been
applied. "

In the first quotation Michel Foucault describes the shift in emphasis -
which occurred in Europe during the first decades of the nineteenth
century, away from punishment as an "art of unbearable sensations"
towards "an economy of suspended rights“.2 In the second quotation
the Attorney General of Natal gives a candid description of the
predominant form of punishment of blacks in the colony. However,

***  why should the punishment cf blacks in Natal have retained - to-some * "
extent, the form of "punishment of the body“,- which, as Foucault poinis

out, was outmoded in Europe:'3

Natal's white ruling class regarded the indigenous black peoples as

being on a lower plane of civilization. The black man was seen as a
simple childlike creature, requiring firm guidance and upliftment from
the superior white race. This racist paternalism inherent in white

ruling class ideology, raised doubts in the minds of the white settlers -
as to the suitability of imprisonment as a punishment for black offenders.
Deprivation of liberty was a rather abstract form of punishment which
was difficult for the childlike "Native" to understand, much less respond
to in a positive and reformative way. The black man's faculties of
reason were not sufficiently developed to allow him to be punished -
without at least some degree of physical coercion. Physical pain was
readily understood by the black man, and formed an essential component
of the punishment of imprisonment in the case of blacks. The punishment
of blacks by whipping <n pface of imprisonment, was justified and
rationalised in terms of the same racist and paternalist ideology. Like

a child the black man was very impressionable, and could easily fall

victim to the corrupting influences of the prison. Corporal punishment

.

1 Legisiative Assembly Debates 1909 Vol 42 p381 : Attorney General.

2 - M Foucault Discipline and Punish - The Béinth of -the Priscn
(1977) p11.

3 1bid pp3-31.
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was both quick and effective, and ensured that the offender's contact

with the penal system was kept to a minimum.1

The black man was not only seen as an innocent and simple child. He
was also regarded as being possessed of a brutal and savage nature,
upon which the mere punishment of imprisonment would have no effect.
While the deprivation of liberty was severely felt by the civilized (white)
man, this punishment had no effect upon the uncivilized (black) savage
who could only understand physical pain. Imprisonment was thus too
civilized a punishment for the black man, who received better food,
clothes, treatment, and accommodation while inside the prison, than
during his:normal life as a free man. Whereas the white prisoner was
tormented by the shame of his degraded position, no stigma attached

to imprisonment as a form of punishment in the eyes of the black
prisoner himself, or the black community at large. Upon discharge
from prison the black ex-convict was not discriminated against with
regard to employment opportunities, as was the case with the white
ex-prisoner. The only way in which the punishment of imprisonment
could be made sufficiently punitive of black offenders, was by the
inclusion of a significant element of corporal punishment along with the

prison punishment.2

The final and perhaps most important element of white ideology which
affected the form of punishment applied to blacks, was the deeply
entrenched, almost paranoid white fear of the surrounding black
tribes. The colonists saw themselves as being outnumbered and
surrounded on all sides by vwarlike black savages, who had to be

kept firmly under control if the safety of the white community was

to be ensured.3 The coercive nature of the form of punishment of
blacks in colonial Natal, the "punishment of the body", may perhaps
"best be understood as an assertion of white sovereignty and authority.

Michel Foucault spoke of "penal torture" as :

1 See generally Part Two Chapter 3 : "Keeping the Natives in their
Place" - The Black Man, White ldeology, and the Pumshment
of Imprisonment pp131- 146

2 1b4d
3 1b4d
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" A differentiated production of pain, an organised
ritual for the marking of victims and the expression
of the power that punishes. "1

In colonial Natal white sovereignty, power and authority received
expression in the lash marks on the backs of countless black

offenders :

" You see hundreds and thousands of Natives to-day
in the country districts that are ashamed to go
about according to their naked Native custom; they
wear shirts simply because they are branded. "2

For all the above reasons the punishment of black offenders in Natal,
while certainly disciplinary, retained elements of that form of punish-
ment which Foucault calls "punishment of the body". The power
wielded against Natal's black offenders was more visible and openly
coercive than the hidden, low-level, "micro-physics" of power, which,
according to Foucault, characterised the punishment of imprisonment

in Europe.

REFORM AND THE PUNISHMENT OF WHITE OFFENDERS

Turning to the form of punishment applied to white prisoners in Natal's
gaols, it must first be noted that this group formed but a small '
percentage of the total prison population. For example in 1905 the
average number of whites confined in Natal's gaols was approximately
two hundred. Because of their white skins, however, these prisoners
assumed symbolic importance, since in terms of the ruling class
ideology, they were seen as members of the white master class.
Particuiarly around the turn of the century the white prisoner and

his treatment came under the white public spotlight. The prison
Reform Commission appointed in February 1905, at a time of increasingly

1 M Foucault Discipline and Punish - The Binth of the Prison
(1977) p34.

2 Legislative Assembly Debates 1909 Vol 42 p378 : Mr Armstrong

-
\
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strident calls for racial segregation in all spheres of colonial life,

was greatly concerned with the form which the punishment of the

white prisoner should take.

in a small tightly knit colonial community, the stigma attached to
imprisonment formed an important p;art of the punishment of white
offenders. However, white convicts did not only suffer the humil- |
iation of imprisonment, but also the added degradation of being
confined alongside black criminals. This twofold degradation was
thought to have a very negative psychological effect upon the white
prisoner, and to stifle any inclination he might possess to reform
himself. By -placing white pri‘soners under-the authority of-black
guards, contradictions arose, since, outside the prison the white man
was automatically considered the master, and the black man the

servant. The problems of the white prisoner did not cease upon his

Teaving prison. As a result of the intense social stigma attaching

to imprisonment, it was almost impossible for a white ex-convict to
obtain emplovment.

This task was made even more daunting by the fact that, since ail menial
labour in the colony was performed by blacks, the white ex-prisoner
required certain work skills before he could hope to obtain employment.
Training in skilled work was not provided to etiher white or black
prisoners in Natal to any significant extent. The Prison Reform
Commission of 1905-6 thus proposed the establishment of an Industrial
Prison for whites, in which skills would be taught to enable white ex-
prisoners to obtain employment upon leaving prison. One of the principle
objects of the proposed Industrial Prison was the complete separation of
white from black prisoners. The white ruling class was well aware of
the negative ideological consequences of confining whites and blacks

alongside one another. If respect for the white master class was to-be

‘maintained, then whites shouid never bLe seeir by the biack population

to be in positions of subservience. Be marching white and black

prisoners through the streets together, for example, white authority

was undermined, and the white race was insulted as a whole. In addition

- the white ruling class were anxious to prevent any bonds. of solidarity

being formed between prisoners of different races. The racist ideology

which was so important to the status quc had to be maintained inviolate.
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For all the above reasons, scientific treatment, education, and reform
were considered to be essential elements in the form of punishment
for whites in colonial Natal. Above all, prisoners belonging to the
white master class should be kept completely separate from prisoners

belonging to the black servant class.1

THE PRIVATE SIDE OF COLONIAL PUNISHMENT - BELOW THE SURFACE

On its public side, the prison in Europe was characterised by concepts
such as fairness, equality, humanity and reform. Behind the high
walls of the prison and away from the public gaze, however, lay

what Michel Foucault termed a "disciplinary institution”, which aimed
at the control of individuals through various techniques of disciplinary
training. The "micro physics of power" which characterized the
disciplinary institution was a very thorough, minute, and fairly
sophisticated form of control. The precise control of the body and

its forces by means of disciplined, was essential to the industrialised
capitalist production lines of Europe.2 There were no large industries
in Natal, however, and in the rural setting of the colony, the dis-
ciplinary form with its minutes regulations and exact timetables, must
have seemed rather out of place. This is not to say that Natal's
penal system owed nothing to the disciplinary form, since the rules
and regulations which governed the colony's gaols were clearly

disciplinary in character. However, it is clear that there was a consider-

‘able gap between the rules and regulations as laid down in the -statute -

books, and actual practice within the prisons. This thesis has shown
that there was a constant struggle throughout the colonial period to close
this gap, and ensure strict adherence to the rules and a uniform

system of prison administration, by creating a separate Department of

Prisons under an inspector of Prisons. This was never achieved.

1 See generally Part Two Chapter 4 : Degradation and Social
Stigma - The Effect of Imprisonment on Whites pp147-166; and
Part Two Chapter 5 : The Prison Reform Commission of 1905-1906
- A Blueprint for Racially Differentiated Punishment pp167-186.

- 2~-—=-Theoreti@al Introduction Section B : The Punishment of Imprisonment

- With Particular Reference to the Colonial Situation pp11-24.

3 Part One Chapter 4 : Rules and Regulations - The Search for
Uniformity pp93-104.
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While the prisons of Natal were clearly not model disciplinary institutions,
however, they performed certain important economic and political

functions.

PENAL POLICY AND THE STATE OF THE ECONOMY

A strong link existed between penal policy and the state of Natal's
economy. In particular, the empirical data revealed that penal labour
policy was profoundly influenced by the state of the free labour market.1
- For two reasons it was considered essential that prisoners in Natal be
employed, to a large extent, upon the public works of the colony.
Firstly, chronic over-crowding within the gaols, as ever expanding
prison population,. and a lack of resources to provide sufficient
adaitional accommodation, rendered .ntha-muwral labour difficult and
unsuitable. To confine all prisoners permanently within the walls of

the prisons was to invite epiderﬁics, riots, or mass escapes. Secondly,
free black fabour for the public works of the colony was frequently in
short supply, the situation becoming critical at times. These economic
realities resulted in consideration of penal theory often taking a back
seat in the formulation of Natal's penal labour policy. The form of
prison labour adopted in Britain, characterised by the tread-

wheel and the crank, was tied up with the work discipline necessary

in an industrialised capitalist state. Treadwheel and crank labour, designed
to imbue the discipline and regularity of the capitalist factory into
reluctant prisoners, seemed rather a waste of time in Natal, and somewhat
out of place.2 The principle of strictly penal labour was thus rather
neglected in Natal, and the employment of prisoners in gangs upon the

.« e

public works in the colony became very much the norm.

By employing prisoners as substitutes for free labourers, contradictions

were bound to arise between the dictates of penal theory and economic

1  See generally Part One Chapter 2 : Prison Labour pp38-74.

2 I1b4d Section A : The Imperial Authorities, Strictlvy Penal Labour,
and Colonial Reality pp38-48. "
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necessity. The inmates of Natal's prisons were both prisoners and
labourers; and the prison personnel both guards and labour supervisors.
Authority was divided between the prison authorities and the Colonial
Engineer's Department; and there was a clash of interests between the
Government (which was responsible for finding suitable employment for
prisoners) and the public employers of convict labour (e.g. the Durban
Harbour Board).1 The contradictions which ‘arise were not restricted
to prison labour specifically, but also affected other areas of penal
policy, and the example of penal policy towards remission of sentences
was examined. It was shown how the English system of "good marks",
. grénted for positive industry on the part of prisoners, could not be
applied in Natal because of the communal nature of the penal labour
performed in the colony. A system of "black marks" thus had to be.
devised to suit the situation of colonial Nata!.zf It is clear that the
state of the economy exercised a profound influence over penal policy
in Natal, and that British penal theory had to be adjusted to fit in

with the colonial situation.

THE PRISON AS AN INSTRUMENT OF SOCIAL CONTROL

A major theme running through the penal history of the colony was

the use of the prisons as instruments of social and political control.
The black labour force was kept on a tight rein by restrictive

w0 77 legislation-such as the Pass Laws,- the Master and Servants Ordinance, -
the Borough Bye Laws etc. Contravention of this legislation and
inability to pay stipulated fines was punishable by terms of imprison-
ment. The large numbers of blacks who fell foul of these laws were ,
essentially civil offenders, who had been forced by economic necessity
to break the law. They could not be described as "criminal" in any

true sense of the word, and yet they were thrust into the penal system

1 I1bid Section B : The Employment of Convicts on Public Works in
Natal pp49-58. ' '
2, Ibid Section C : Gang Labour on Public Works and its Effect

Upon Penal Policy Towards Remission of Sentences pp60-66.
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where they contributed greatly to overcrowding. Chronic overcrowding
was an almost constant feature of Natal's penal system throughout the
colonial period, and resulted in the compromise of the penal principle
stressed by the British authorities as fundamental to prison discipline

i.e. the separation of prisoners.

Since the penal system had been designed to deal with "real” criminals,
rather than with pet"(y offenders against social control legislation,
various schemes were suggested to keep such offenders out of the
prisons, and thereby reduce overcrowding. Following both the
Langalibalele and Bambata Rebillions, legislation was passed which

gave the authorities the power to assign convicts as servants: to privéte»
individuals, in place of sending them to prison. This legislation was
aimed &t the "rebel" prisoners, who were clearly not hardened criminals,
and could safely be employed as servants. Overcrowding within the
prisons would be reduced, while at the same time the shortage of black
labour would be a!leviated'.2 The Prison Reform Commission of 1905-06
also gave serious attention to the problem, and suggested varfous
alternatives to sending black petty offenders to prison.” The
Commission suggested the establishment of movable prisons, banishing
certain offenders to their kraals, and punishing by means of corporal

punishment rather than by short sentences of imprisonment.3

It would seem that the overcrowding of the prisons with black offenders
against social control legislation, remains a problem to this day. For
example, the Daily News of 29 April 1983 stated

" With a daily prison population of more than 100 000
it is hardly surprising that the Minister of Justice
is at his wit's end trying to fit everybody in
___. One obvious remedy is simplicity itself: stop
filling jails with statutory 'criminals' such as influx
offenders, who are usually ordinary folk simply
trying to make a living. "

1 Part One Chapter 3 : Prison Accommodation pp75-92.
2 Part Two Chapter 2 : Black "Rebels" and Imprisonment pp123-130.
3+~ Part Two-Chapter 5 : The Prison Reform Commission of 1905-1906 ' -

- A Blueprint for Racially Differentiated Punishment pp167-186.
4 Daily News 29/4/1983.
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Methods of keeping black petty offenders out of the overcrowded
penal system, also seem to have changed little from colonial times.

For example, many prisoners are employed as servants :

" At present approximately 60 percent of all prisoners
who are working are employed by bodies and persons
other than the Department of Prisons. This figure
takes no account of the 124 648 short term prisoners
released on 'parole' to serve their sentences by working
for a private person (usually a farmer). "1

Corporal punishment has also recently been suggested as an attractive

alternative to short sentences of imprisonment . :.

" A secret document from the Department of Justice
proposes greater use of the cane as an alternative
to imprisonment in a bid to cut down prison
overcrowding. n2

This conclusion sets out the various themes examined in this thesis,
which does not claim to be a complete or exhaustive penal history of
the colony of Natal. | hope that the themes examined and my
conclusions drawn wiil shed some light upon both the public and
private sides of colonial punishment, and perhaps inspire further

in-depth study and research.

1 T M Corry Prison Labour in South Afrnica (1977) pi51.
2 Sunday Tribune 15/4/1984.
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APPENDIX 1 : THE HOMESTEAD MODE OF PRODUCTION

Under the homestead mode of production the kinship relations and the
production relations were interlinked and must be seen together.
Production took place in or near the homestead (the production
community). The homestead consisted of the homestead head

(husband) and his wives and their children. Each wife and her
children formed a segment (production unit) within the homestead.

The homestead head provided each segment with the means of production
(cows, land, stores for grain). Each segment provided its own means
of subsistence while a portion of the surplus contributed to the sub- v
sistence of the homestead head. There was a sexual division of labour
and women were the cultivators and men the stock keepers. The
homestead was self-sufficient except that it could not produce wives.
Women from other lineages were thus exchanged for cattle and vice
versa. The more cattle a man possessed, the more wives he was able
to acquire, and the greater his production community would be. Cattle
were thus a store of self-reproducing labour power. The system per-
petuated itself in that each segment would in time break from the
homestead and, under the oldest son of the segment, would form a

new homestead. 1

1 See S Marks and A Atmore Economy and Soclety in Pre-Tndustadial
South A{wica (1980) pp 113-114,
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APPENDIX 2 : [INDENTURED INDIAN PRISONERS AND PENAL LABOUR

On 10 August 1885 the question of the treatment of Indians undergoing
imprisonment for breaches of their indentures ‘was raised by the
Resident Magistrate of Durban.! He pointed out that thirteen years
previously, in January 1872, the Secretary of State had noted that
such offenders were guilty of a civil offence, and were thus not
“criminals" in the strict sense of the word. They should thus not

be subjected to labour at the treadwheei, or shot drill, or other
strictly penal labour, but should rather be emp‘loyed at industrial
labour. This instruction had never been carried out. The. matter was
brought to the notice of the Governor and a circular sent to all Resident
Magistrates, instructing them that Indians undergoing impfisonment for

breaches of their indentures should only be employed

" on work connected with the interior management
of the Gaol, or on such industrial work as painting,
carpentering, or for the maintenance and repair of
the Gaol. " '

The Protector of Indian Immigrants was far from satisfied with this

instruction and stated as follows :

" As has already been reported to the Government
this department has at times the greatest difficulty
in getting Indians who have deserted to return to
their employers. Imprisonment has no apparent
effect on them and if the imprisonment in the future
is to be made a lighter punishment | apprehend it
will cease to have deterrenteffect and there will [ bel
an increase of difficulty in getting these men to fulfil
their indentures and an additional burden thrown on
the Colony in having to maintain them for longer
periods in gaol. "3

The Attorney General agreed with this point of view and expressed his
regret that "punishment meted out in other colonies is objected to in
Natal."® in November 1889 the Governor was asked if the instruction
set out above could be altered so as to allow of Indians imprisoned

for breaches of their indentures being sent to labour at the harbour
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works. The Protector of Immigrants was very much in favour of this

and stated as follows :

" None but the laziest and most incorrigible class of
offenders are ever convicted for contravening this
particular Section, and how such people are to be
made to do either painting or carpentering is a
mystery to me, as | do not suppose that one in
twenty has ever used a paint brush or handled a
Carpenter's tool. | cannot possibly see any objection
to work on the Harbour Works being considered as
hard labour within the meaning of this Section, and
unless something of the kind be done imprisonment
will have not the slightest deterrent effect __."53

-"Harbour Works" was thus inciuded in the work on.which these men

could be employed.

1 . (SO 1092/3222 Resident Magistrate Durban to Acting Colonial
Secretary 10 August 1885. -

2 I1b4d Acting Colonial Secretary- to-Resident Magistrates Durban
and Pietermaritzburg.

3 1bid Protector of Immigrants 23 November 1886.

y 1bid Attorney General 2 December 1886.

5 CSO 1284/6564 Protector of Immigrants to Colonial Secretary

25 November 1889.
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APPENDIX 3 : MILITARY PRISONERS AND OVERCROWDING

As a result of the outbreak of the Zulu War in 1879 and the consequent
increase in military offenders, the Durban and Pietermaritzburg Gaols
were appointed "authorised prisons" under the Army Discipline and
Regulation Act in 18‘8-0.1 This made it legal to confine military prisoners
in these Gaols. In May 1882, following a request from the War Office
in England, the Rules and Regulations of Natal's gaols were altered to

include the following classification :

" Military prisoners convicted of breaches of
discipline oniy, who shall, so far as may be
practicable, having regard to the prior
accommodation and the circumstances of the
case, be kept separate and distinct from
prisoners convicted of offences of an immoral,2
dishonest, shameful, or criminal character. "

The respective Superintendents of the Durban and Pietermaritzburg Gaols
did not have any objection to the above clause, but made it clear that
due to lack of space, military prisoners could not at that time be
separated from other prisoners. Both Superintendents also stated

that due to overcrowding, only a certain number of military ;ﬁrisoners
could be admitted to their gaols. The Cb!onial Secretary was quick to

point out as follows :

" The Superintendents of both Gaols ___ lose sight of
the facts which should be within their knowledge that
they are acting illegally in refusing to receive military
prisonerg duly committed under the 'Army Discipline
ACt'. " - .

it is clear that the Government was caught between the legally valid
demands of the military authorities and the de facto overcrowding of
the prisons. This was a long standing problem which was to remain
unsolved for many years. For example, in February 1887 the military

authorities requested that a certain number of cells in the Durban Gaol
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be set aside especially for the use of military prisoners.u The
Superintendent of Durban Gaol reported that forty four prisoners
were at that time confined in the "European Block" which contained
thirty four cells. He pointed out that in the case of "European"
prisoners "to have 3 prisoners in many of.the cells is very un-
desirable and to be avoided if possible."5 The military authorities
were thus informed that due to the overcrowding a definite number
of cells could not be set aside for military prisoners. Thus by
utilising the Durban and Pietermaritzburg Gaols for the confinement
of military prisoners over the years, the problem of overcrowding

within these prisons was aggravated.

1 C0O 179/135 Natal No 828 - 17 January 1880 and GH 4/General
Hicks Beach to Bulwer 24 January 1880.

2 Reg le - Approved by the Governor in Council 5 May 1882.

3 GH 380/Circular Kimberley to Bulwer 23 January 1882 - Minute
of Colonial Secretary.

4 CSO 1119/504 Colonel on Staff Commanding Troops Natal District

to Acting Colonial Secretary 2 February 1887.
5 Ibid Report of Superintendent Durban Gaol 4 February 1887.
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APPENDIX 4 : THE CONFINEMENT OF LUNATICS WITHIN THE
CENTRAL GAOLS

For many years several buildings at the Pietermaritzburg Gaol were

used as a temporary lunatic asylum. In the words of the Commission
appointed on 18 November 1868 to recommend changes to Natal's

penal system, this was "productive of much annoyance and inconvenience
to the Prisoners.”' In September 1865 a correspondent to the Nataf
Witness reported as follows :

~ " At the present moment there are nine lunatics
in gaol and night after night, more particularly
about the time of full moon, the sleep both of
turnkeys and prssonersZ is broken by their
mefancholy ravings.

It was only in 1875 that a separate lunatic asylum was constructed

and the lunatics removed from the Pietermaritzburg Gaol. However,

this did not solve the problem, since lunatics continued to be

confined within the Central Gaols for the purpose of observation,

before being sent to the Asylum. Problems continued to be experienced
at both the Pietermaritzburg and Durban Gaols. For example on 5 April
1880 the Superintendent of the Pietermaritzburg Gaol reported the escape

of a prisoner and stated :

" The prisoner escaped owing to the noise and con-
fusion made by two of the three madmen now in
Gaol who make the place more lxke Bedlam than
anything else. "

With regard to the Durban Gaol, the Acting Superintendent complained
on 21 June 1880 that certain of the insane persons confined in the
gaol "make such a noise throughout the night that the whole Gaol is
kept awake and the same priscners are continually complaining. nl

To rectify this problemvit was decided to build a number of tempdrary

cells for lunatics on to the Treadmill House. The only obstacle to the

-proposal was that a pigeon house stood directly in the way of the

proposed ailterations. The Colonial Secretary therefore enquired as
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follows :

" The Pigeon or fowl house is | presume only there
by sufferance or is it a government erection? "5

The Colonial Secretary was assured that the pigeon house was not a
"government erection" and could thus be safely removed! Unfortunately
the noise problem was still not solved by the erection of the temporary
cells, since the walls of these cells were made of iron. The Acting
Superintendent of Durban Caol equated the confinement of violent
lunatics in such cells to "placing a cannon ball within an iron trunk ___."6
Finally, it was decided that the walls of the cells be lined with wood,

and the space between the wood and iron filled with shavings to deaden.
sound as much as possible. Thus over mény years, the confinement

of lunatics within the gaols proved a constant source of discomfort

and irritation to both prisoners and authorities.

—

CSO 324/304 Report of Commission p2.
2- NW /9/1865. See aiso P R Spiller "The Natal"Supreme Countr - Its

Oriains (1846-1858) and Its Early Development (1858-1874}" (University

of Natal-Durban - Thesis} (1982) p305.

3 €SO 748/1392 Superintendent Pietermaritzburg Gaol 5 April 1880.

4 CS0O 787/2740 Superintendent Durban Gaol to Resident Magistrate
Durban 21 June 1880.

5 I1bid Colonial Secretary 9 August 1880.

6 CS0O 771/3611 Acting Superintendent Durban Caol 7 September 1880.
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APPENDIX 5 : BENTHAM'S "PANOPTICON"

The "Panopticon" was a blueprint of a total institution drawn up by
the utilitarian reformer Jeremy Bentham, but was never built. It
consisted of a central observation tower surrounded by a semi-
circular building containing the cells. Each cell had two windows

- one on the inside of the ring facing the tower and one facing
outwards. Tris provided the effect of backlighting which rendered

the inmates of the cells perfectly visible from the tower. The
observation tower was fitted with venetian blinds to render the
observer in the tower completely invisible to those in the cells. The
building was thus designed to incorporate the principle of what Foucaulit
calls "hierarchical observation". There are no lateral relations between
the inmates of the cells, only a non-reciprocal vertical relation between
the power in the central tower and the subjects of power in the cells.
The Panopticon did not require bars or chains since its inmates were.
restrained by the thought that they might be under observation i.e.
the inmates exercised control over themselves. This was an ideal form
of total control imagined by the utilitarian reformers and in reality it
was bound to meet with fierce resistance. Thus the prison could not
dispose of bars and chains, and this explains why the Panopficon was

never built.1

e

1 M Foucault Discipline and Punish - The Binth of the Prison
(1977) pp195-228.
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APPENDIX 6 : SCHEDULE OF LAWS AND ACTS RELATING TO
CAOLS IN THE COLONY OF NATAL 1842 - 1910

This Schedule of Laws and Acts has been compiled from the following
references which are available at the Don Africana section of the

Reference Library, Durban :

C F Cadiz Ordinances, Laws and Preclamations of Natal : Vol | : 1843-1870;
Vol 11 : 1870-1878; Vol Ill : 1879-1889; Vol IV : 1845-1899,

P L Hitchins Statutes of Natal 1845 - 1899 : Vol-1..AC-JUS.
Acts of the Parliament of the Colony o4 Natal 1900-7970.

Natal Goveanment Gazettes.

LIST OF LAWS

Law 14 of 1862 "Law to enable the Lieutenant Governor to make Rules
and. Regulations for the Maintenance of Order in the Public Gaols of
the Colony". Cadiz Vol 1 pp 372-373.

Law 6 of 1870 "Law for the Better Government of Public Gaols".
Cadiz Vol 1l pp796-809. :

Law 18 of 1874 "Law to make Special Provision with regard to the
Employment of Convicts". Disallowed by Proclamation of 14 June 1875.
Cadiz Vol 1l p988.

Law 3 of 1876 " Law to provide for the Title and Designation of certain
Public Officers connected with the Gaols of the Colony". Cadiz Vol 11
p1148,

"Law 8 of 1876 '"Law to amen.d certain Provisions of the 'Gaol Law, 1870'".
Cadiz Vol Ii pp1162-1163. ' '
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Law 9 of 1876 "Law to provide for the Granting of Conditional Pardons".
Cadiz Vol Il pp1163-1164. :

Law 10 of 1878 '"Law to regulate the Disposal of Moveable Property taken
from Convicts in certain cases". Cadiz Vol Il pp1269-1270.

Law 11 of 1878 "Law to provide for the Restraint and Safe-Keeping of
Refractory Prisoners™. Cadiz Vol Il p1271.

Law 1 of 1880 "To provide for the Restraint and Safe-Keeping of
Refractory Prisoners". GG 23 March 1880.

Law 16 of 1882 "To provide for the more effectual Restramt of certain
Prisoners". GG 5 September 1882. e »

Law 18 of 1884 "To amend in certain respects the Gaol laws, and to
make provision for the punishment of Convict Guards or other persons
in charge of prisoners, for breaches of duty". GG 4 November 1884.

Law 39 of 1887 "To consolidate and amend the Laws relating to Gaols
in the Colony of Natal". Cadiz Vol il pp1745-1751.

Law 21 of 1888 "To facilitate the Registration of Native Servants and
Servants belonging to Uncivilised Races within the Boroughs of
Pietermaritzburg and Durban". Cadiz Vol 11l 1813-1919. '

Law 6 of 1889 "To amend the Law No 39, 1887 entitled Law 'To
consolidate and amend the Laws relating to Gaols in the Colony of
Natal'"., Cadiz Vol Il p2036-2037.

LIST OF ACTS

Act 1 of 1894 "To provide for the Consolidation and Regulation of the
Police Forces of the Colony". Hitchins Vol |1 : "Gaols" p9.

Act 15 of 1905 "To provide for the Imprisonment in this Colony of
Criminals sentenced in neighbouring Territories". Acts of the
Parliament of the Colony of Natal 1905 p33.

“'Act 32 of 1906 ""To amend the Caol Law-of 1887"  Acts of the*Parliament

of the Colony of Natal 1906 p100.
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Act 36 of 1908 "To permit the conditional release of offenders in certain
cases". Acts of the Parliament of the Colony of Natal 1308 pp80-82.

Act 23 of 1909 "To provide for boys being punished by whipping instead
of imprisonment for minor offences". Acts of the Parliament of the
Colony of Natal 1909 p37. :
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