




































































































































































2.

(173 )
Pine arygued that he was amowored So employ Hative

-

Law in Ghls case In termsg of Clauvge 28 of the Royal
(174 )
Insiructions fssusd under karl Creav's advice in 1848

and in terma ol Ordinance Hn.J ol 1849 passed Ly the
(175)
Natal Leglslature, whereby the Lleutenant-Governor,

invested as Bupreme and Paramount Native Chiefl In Natal,
ruled the Colony's native populstion sccording to thelr
traditional laws and customs which, in so far as they (the
netives) ware ooncernad, thus remained the comaon law of
bie Lolony.

1t was therefore, in his capaclty as Supreme Unlefl,

that tihw Lieutenant<~fovernor ol Natal presldad over
| (17€) | |
[angealibalele's trial, However, it seems hardly falr

(173) BaPeP. 1874=78, C«11l2l ¥o, 5, Pine to Carnarvon,
July 16 [Qﬁ.,

(174) In terms of Clauge 28 of the Roval Instructions the
laws, ocustoms and usages of thae native population and the
tribel authority of the chlefs, were retained %,,.oxcept
8o far as tnoy might be repugnant teo the penearal
principles of humanity, &8s recognised by the clvilised
world ,.." (Vide B.P.P, 1874«70, C«ll2]l No,bH, Pine to
cernarvon, July 16, 12%4,)

(176) HNatal Ordinance lNod of 1849 confirmed Clause B8

of the Roysl Inatructions, invested the Lleuteonante
Jovernoyr with all the executive end fudlielal authority

of Suprame Chief over the native tribes of the Colony

and exprassly rapealsad Matal Ordinsnce No,18 of' L84l
(which hwad egtablished Homan<Dutch Law as the Common Law
of the Colony), in ao far as 1t waa &t varience wistii the
[atiters Patent or Lhe provisiona of the New Urdinance.

In this way, Native Law was established as the Comuon Law
of the Jvolony in 80 iay as tho native population was
goncernad, (Vilde B,P.FP. 187470, C«ll21 i0.,b, Pine o
carnaervon, July 16, 14743 11 Hatal Jrdinances and
Proclanstions 1836«060, Vol.,I (p.27v) Urdinancem lo.3, 18648),

(176)

£ Pe 1074=T6, CeidBD N0 .40, Vins to Kimberlasy
Pab,10C,

e Enclosing Minutes of the Trial,




that the Lisutenante(overnor gshould have beon the Judge
in 8 Court from which ne, with his Executive Counell,
would in terms of Jrdinance 1Ho.,3 of 1849, be the sole
(177)
Judre in tho event of any appeal, Moreover, since
langalibalele's triel was, In practice, not conducted
gtrictly secording to NHetive Law, the Lisutenant~iovernor
ghould not, in his cspaclity as Supreme Chiefl, have

B

osresided as Judpe over the Court at all,

In addlition the composition of thw Court as & whole
which tried Langallibalele was unjust, in view of the laet
shat ala Judses were hils ascusers, bLelng the very men wno
had organiged and led the canpalgn agalnst him, Among Lhe
Exeoocutlve Councll members on the Dench waa the Colonlal

Secretary, Hajor irskine, who had only recant tly loat =
(173)
gon at the Fughmen's Hiver Paas, It was thereflore,

not surprising that the impartiality of Longalibalele's
| (179)
Judpes should have Leon open to susplelion,

(177) To further complicate matiers, Langalibalele's
subsequent appeal, in terme of thls Ordinance, was lllegal
gince such appeal was only ﬂd‘llcublﬁ from cages ", ,belween
natlvea, and whieli have been tried according to native law..
rancalibalele's case was not between natives, nor wes 1b, in
practice, strictly heard "according to native lsw", ?H*%
cﬂﬂfnqﬁﬂ oogltion was subgsequently clerified by Law 26 of
1875 (Videt Natal Jrdinances and Proclaamtions lﬂau-‘h,
'."f:vl..a_, 5,881 Ordinence No, %, 1840, Sestion & and 1ibid Vol..d
11_5’7Q‘-7€j. AJ.ILQ'J Jrdinance }L.-' 1EI7L.)

(178) Vide Footnote Lo,)l, above,
(172) (I) Luces 9p.cit., p.1l74,

(1) Cox opgelit. Vol.ll, p.o4d,

{I11) 1074706, 1-1141 Blshop Colenso's
Pamphileot, "Lnn Ii'alola nnu tho 1ahlub1 Tribe" p,78,




a4 .

It i3 ovident that the triel amounted to litile =ore
(1

o

8N an enquiry into the extent of the Elubl Chief's gu lt,

b

detarmined by the examination of witnesses who were
(181)
galected by the Court and exaxined vy the Crown ‘rosecuLor,

withwul any crosse-exanination by vounsel for the LDefence,

wolch nad Leen denied Liw defendant in teras of tiwe latlve
(182)
Law ol lHatal.

Lontrary to the procedure of Native Law however, tie
Lourt beogan by resorting to English Criminal Law when it
calliod upon the  risoner to plead agalnat the charpes undey

(183)

whioh @ was socused, The Indictment egalnst Tangalidalele,
in contrast, had clearly been drawn up Iin terus of Native
Law, since the charges included “"treason", in the fora of
hlas neglect to obey the summons of ihe authoritiss, and
"robellion” ln the fora of having left the territorial

| (134 )
Jurisdiction of his Supreme Chlefl without leave to do so,
chargas which eould not have been lald under Fnpelish Crisminal
Law,

(189) A8 Lieutenant-Uovernor Flne himself [reely asserted,
os 11® Irial, so-culled, of Lan,allualele .... was not @
Lrisl ol & prisoner iln Lhe ordinary sense, but wes an Iingquiry

U0 ascertaln the wiwle clrcumstances of the case, and ius

radilcations 8o far aa other tribes ware concerndd ...es |
(Vide . P, P, 1l874«70, C«11281, Pine to Carnarvon, Sept.24,1174),

"

(18)) The Crow: Prosecubor wes ir, John Shepst ne , 'm-'w, ar of
Lthe & ,1-atat“f {for Native M'fz_?;ir‘a dr, Theonhlilue fhepatone,
(Vide: 1°V4-f£ L«1088 v.di, Pine to glmharleW,
Insijﬂ ¥inutes »f the Triaml.)

Feb, 16, 1874 (Enclosing Mlnutes of the Trial pp.43 and 64.)

't Chliefl was Eduﬂﬁﬁjﬁﬁblv soral tted counsel (on the
third day of the trial) by Lisutenantefovernor Pine y i Lhe
form of ¥r, Bscumbe who however, was not peraltted to delend
hls ellent in acgoordance with normal Lnpglish awurt wrova‘ﬂﬂﬁ
and therofore decgllined the Lyrief., (Vide Lucoca ta e Del74}
Roas Og)‘uiﬁi D ‘Ebd/fdl wOX M___ Oi " .4 Pe J‘i i/h )

nd-—.—a-—a- -

(188 ) BaP, P, 1874=T6, C«1080 No .45, #loe to ﬁldfnrln3,

(I) B,P.Ps 1874=-76, C«11l41 Colenso's Pamphlet np,cll,

(I1) TNeeaz op.clt, p.263/4,

(174) B.P.P. 187478, -1 B0 N0 .45, Plnse to {imberiey,
s o TR'EET - B : | ol . :
"ab 10, 14974 « Znicloaing nutes of the Trial - p.4Y,
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